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P Ann M. Moss, Plaintiff in Error, v. Tue Pacrrrc Ramroap, 
Defendant in Error. 


1. Damages — Railroad — Negligence — Selection of employee, care used in— 
Pleadings.— A master is bound to use due care and diligence in the selection 
and employment of his agents and servants, and for want of such care is 
responsible to all other servants for any damage that may arise. But in such 
case his responsibility is for his own negligence, and not merely for that of 
his servants. Hence an action against a railroad company for the killing of an 
employee by a co-employee, which charges that defendant failed to employ 
skillful servants, but fails to allege want of care and diligence in the selection 
of servants, is bad on demurrer. If the officers have made careful inquiry 
into the. habits and competency of the employees, and upon such inquiry 
believe and have reason to believe them sober, competent and careful, they are 
not liable for the injuries resulting from the negligence of the co-employee. 

And the mere allegation that defendant allowed its employees to neglect 
their duties, without alleging how or wherein, is not sufficient to charge liabil- 
ity on the company. 


Error to Cole Circuit Court. 
J. M. Litton, for defendant in error. 


I. The second count is demurrable under the third section of the 
damage act (Wagn. Stat. 520). Unless the master was guilty of 
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the lack of ordinary care in the selection of servants, he is not 
liable. (McDermott v. Pacific R.R., 30 Mo. 115; Rohback v. 
Pacific R.R., 48 Mo. 187; Gibson v. Pacific R.R., 46 Mo. 169; 
Warner v. Erie, 39 N. Y. 468; P. & Ft. W. R.R. v. Devereaux, 
17 Ohio, 197.) The plaintiff clearly intended to charge defend- 
ant with personal negligence in this, that it did not use ordinary 
care and diligence in the selection of its servants, but has failed 
to do so egligence cannot be charged by inference, but must 
be by direct, positive and traversable averment — by declarations 
that directly tender to defendant an issue on negligence, the gist 
of the action — otherwise it is bad on demurrer.o( Brown v. Har- 
mon, 21 Barb., N. Y., 508; 10 Minn. 71; Griggs v. Upham, 
9 Minn. 246; P. & C. R.R. v. Kelly, 23 Ind. 133; 10 Allen, 
Mass., 301; Atwood vy. Caswell, 19 Pick. 495; Buffalo v. Hol- 
loway, 7 N. Y. 498.) 

II. It is stated that defendant authorized and allowed its serv- 
ants to neglect their ‘‘ duties.” This word is a mere nullity. 
The pleader must state what duties, whether duties to defendant, 
duties imposed upon every man alike by the law of the land, or 
duties imposed by christianity and morality. Judging from the 
pleading, it is the latter duties to which the pleader refers. This 
is entirely insufficient. uffalo v. Holloway, supra; 2 Duer, 
N. Y¥., 678; 43 Mo. 546; 37 Mo. 330; Ticknor v. Voorhies, 46 
Mo. 110.) It is a mere conclusion of law or of the pleader, no 
allegation of fact. (Anderson v. Jaccard, 82 Mo. 188; Stearns 
v. Stearns’ Adm’r, 30 Verm. 216; 3 Gray, Mass., 484. ) 


H. Flanagan and G. T. White, for plaintiff in error. 


Buss, Judge, delivered the opinion of the court. 


A minor son of the plaintiff was killed while in defendant’s 
employ, and she brings this action under the act concerning dam- 
ages, etc. (Gen. Stat. 1865, ch. 147; Wagn. Stat. 519.) The 
petition contains three counts, but it is unnecessary to consider 
the first, inasmuch as a motion to make it more definite was 
affirmed by consent, and the plaintiff, instead of amending, took 
@ voluntary nonsuit as to this count. 
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The second count alleges, in substance, that it was defendant’s 
duty to employ careful and skillful servants in running its 
trains ; that defendant failed to do this, by reason of which, while 
aiding in running the train, the plaintiff’s minor son, in defend- 
ant’s employ, was wounded and disabled, and for many hours 
was exposed to the cold upon the road, through the incompetence 
and want of care of such servants, and not by his own negligence, 
from which he died. 

The third count substantially charges that plaintiff’s minor son, 
being in the employ of defendant upon a freight train, as one of 
its servants, was so injured by falling from the train and exposure 
to the cold as to cause death ; that this was caused by defendant’s 
allowing its employees to neglect their duties, and to suffer and 
cause deceased to be thrown from the train, by which he was 
injured and suffered to remain in the cold a long time, when he 
could have been removed, and not by his own fault, etc. 

No objection was made to the statement of the same cause of 
action in different counts, but a demurrer was sustained as to the 
second and third, and judgment entered upon the demurrer, to 
reverse which the plaintiff has sued out his writ of error. 

The pleader has attempted to base these counts upon the third 
section of the act, which provides that a cause of action which 
arises from personal injuries shall survive, notwithstanding the 
death of the injured party, if it be caused by the injury. We 
have then only to inquire whether these counts would show a lia- 
bility to the plaintiff’s son at common law, for the pleader does 
not attempt to bring the defendant within the liability created by 
the second section of the statute. me 

That the master is not liable to one of his own servants for 
the negligence of other servants is conceded. But the pleader 
attempts in the second count to charge negligence in their 
employment. Had he done so the pleading would have been 
good, for the master is under obligation to use due care and 
diligence in the selection and employment of his agents and 
servants, and for want of such care is responsible to all other 
servants for any damage that may thence arise. (Harper v. 
Ind. & St. Louis R.R. Co., 47 Mo. 567.) In such case the 
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responsibility is not for the negligence merely of his servants, 
but for his own. This count, however, fails to make any such 
charge. The plaintiff alleges that it was defendant’s duty to 
employ careful and skillful servants, etc., but that it failed to 
do so, but he does not charge any want of care and diligence in 
the performance of this duty. 

Railroad companies and other carriers of passengers, as to such 
passengers, are held to insure the care and diligence of their 
servants. As between them and the carrier, there is a contract 
which is violated by any want of care on the part of its employ- 
ees, and a railroad company is just as responsible if its officers 
have taken extraordinary pains in their selection as though wholly 
reckless in that regard. But as to its servants there is no such 
contract, and hence there is no guaranty of their care and dili- 
gence toward each other. The company is only liable, as all 
are liable, for its own want of care. 

The pleader evades the real question and tenders an immaterial 
issue. It is the duty of defendant’s officers to employ proper 
servants, but the duty is not an absolute one. If they make 
careful inquiry into the habits and competency of the men em- 
ployed, and upon such inquiry believe and have reason to believe 
them sober, competent and careful, they can do no more; they 
have honestly and faithfully endeavored to do their duty, and 
there is no contract for anything more. Hence the pleader should 
have charged a want of care and diligence in the selection of 
defendant’s servants, and not a failure merely to select those who 
were competent, for such failure may be consistent with proper 
care. 

In the third count the injury is said to have been caused by 
defendant’s allowing its employees to neglect their duties. How? 
Wherein? Did the company give directions to its conductors or 
brakemen, the observance of which would tend to throw other 
employees from the train, or prevent it from being stopped to 
pick them up? Was there any extraordinary rule or regulation 
inconsistent with the plaintiff’s safety? Or was there habitual 
or even occasional neglect of duty, which, coming to the knowl- 
edge of the company’s managers, was actually or tacitly approved 
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by them, and by which approval such neglect may be said to have 
been allowed? No fact is stated, but an inference merely; no 
ground for that inference is given, and the pleading is too loose . 
to charge anything. ’ 

The whole argument of plaintiff’s counsel is outside the plead- 
ings. In considering the company’s liability as charged, we 
might well say that it was the conductor’s duty to stop the 
train and pick up one who had fallen —that it would be an inex- 
cusable act of inhumanity not to do so—and still not hold the 
company responsible. 

If there was any liability it was under the second section of 
the statute, which creates a special one; but the first count, based 
upon that section, was, as we have seen, abandoned, and the 
counts considered, fail in the allegations necessary to bring the 
case under it; nor does there seem to have been any attempt to 
do so, but only to charge a liability outside of this section. 

The other judges concurring, the judgment will be affirmed. 


2 





W. H. Rosnetrt ef a/., Defendants in Error, v. Mary C. AsH- 
Lock, Plaintiff in Error. 


1. Will — Conditional clause in— Effect of.—The opening clause of a will 
was as follows: “I this day start for Kentucky; I may never get back. If 
it should be my misfortune, I give my property,” etc. Held, that the 
visit to Kentucky was not named merely as the occasion of making the will, 
as from its supposed risks reminding him of the necessity or propriety of 
the act, but that his death prior to his return from Kentucky was the con- 
dition on which the will depended for its efficacy, and in case of his return 
it became void. 


Error to Callaway Circuit Court. 


J. 4. Flood, for plaintiff in error. 


Testator did not intend to make the validity of the will depend 
on his death while in Kentucky. (2 Mete., Ky., 364; Ha parte 
Lindsay, 2 Brad. Surr. 204 ; Thompson v. Connor, 3 Brad. Surr. 
366.) He merely gave the reason or occasion that induced 
the will. (1 Redf. Wills, 176-80, § 16, and notes; Damon v. 
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Damon, 8 Allen, Mass., 192; Jn re Dobson, 1 Law Rep., 1 P. & 
D. 88; Martin’s case, id. 380; Roberts v. Roberts, 8 Jur., 
N. S., 764; Ea parte Lindsay, supra; Thompson v. Connor, 
supra; In re Thorne, 11 Jur., N. S., 569; Burton y. Colling- 
wood, 4 Hagg. 176.) The will cannot be made conditional 
except by supplying words, which cannot be done to datent a will. 
(1 Redf. Wills, 480-4, 463.) 











Boulware § Hayden, for defendants in error. 


The will was contingent or conditional, and upon testator’s 
return from Kentucky ceased to be operative. (Dougherty v. 
Dougherty, 4 Metc. 25; Maxwell v. Maxwell, 3 Metc. 101; 
Wagner v. McDonald, 2 Har. & J. 846; Case of Todd’s Will, 
2 Watts & Serg. 145; Parsons v. Lande, 1 Ves. Sr. 189; Sin- 
clair v. Hone, 1 Ves. 407 ; Ambler, 557; Winn’s case, 2 Swabey 
& T. 147.) 


Buss, Judge, delivered the opinion of the court. 


The following will of George W. Hunt was admitted to probate 
in Callaway county: 


‘This 22d May, 1856. I this day start to Kentucky; I may 
never get back. If it should be my misfortune, I give my prop- 
erty to my sisters’ children (Katharine, Polly, Sally and Mar- 
garet); by giving Margaret’s children as much again as, the 
others, as they are the most helpless. I give my watch to the 
youngest niece or nephew, as long as she or he lives, and so on; 
I give it to the family for a keepsake. You can prove the truth 
of this by the hand-write—all the neighbors may. The Lord 
prosper and bless us in this world and the world to come. 


her ‘“*Geo. W. Hunt. [SEAL. ] 
“* Attest : ELIZABETH > Won. 
mark. 


 Winutam Hi. 
**Indorsed: ‘ My will? G. W. H.” 


At the April term, 1870, of the Callaway Circuit Court, War- 
ren H. Robnett and others interested in the estate of said Hunt 
presented their petition to the court, contesting the validity of 
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the will, whereupon an issue was made up under the provisions of 
chapter 131, section 29, Gen. Stat. 1865 (Wagn. Stat. 1368), 
and submitted to the court, which found that the said writing 
was not the will of deceased. 

It was admitted that Mr. Hunt, immediately after executing 
the paper, went to Kentucky, and returned and lived in Missouri 
until his death, some thirteen years thereafter, and that after his 
death it was found among his papers ; also, that it was properly 
executed and attested. The decision was based upon the lan- 
guage of the instrument, the court holding the bequest to be 
conditional upon the testator being unable to return from Ken- 
tucky, and, having returned, it ceased to have any validity. 

There is no peculiar rule governing the construction of this 
instrument. We have only to ascertain the real design of the 
testator, and in speaking of his contemplated visit to Kentucky 
we must inquire whether he named it as the occasion of making 
the will, as from its supposed risks reminding him of the neces- 
sity or propriety of the act, or whether it was his intention that 
the will should only become operative in case he did not return. 

In Parsons v. Lande, 1 Ves. Sr. 190 (found also in Ambler, 
557, a case decided by Lord Hardwicke, and frequently referred 
to in other cases), the condition of the bequest was, ‘‘If I die 
before my return from my journey to London,” and the words 
were treated as conditional upon his death at that time. In 
the Goods of Winn, deceased, 2 Swab. 147, heard in 1861, a 
bequest ‘‘in the case of my decease during my absence” was 
also held to be conditional, and inoperative on the return of the 
testator. In these cases the conditional character of the bequest 
seemed not to be doubted, the main question being whether parol 
evidence should be received that the testators intended to abide 
by the will after their return. But such evidence was not admit- 
ted, as it would be making a will by word of mouth. And I 
understand it is uniformly held in the English courts of probate 
and in chancery, that where the words indicate that the will is to 
take effect in case of death during a certain journey, or before a 
certain event, or within a certain period, or upon any contin- 
gency, the will becomes a nullity if the testator survives the 
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time or event named, or if the contingency does not happen. 
The case of Burton v. Collingwood, 4 Hagg. 176, where a will 
with these words, ‘‘ Lest I die before the next sun, I make this 
my last will,”’ etc., was held in the Prerogative Court of Canter- 
bury not to be conditional, does not contradict the doctrine of 
any other case, as it is evident that the fear of death before the 
next sun was named only as an inducement to make the will at 
once. 

In the American cases the same view is universally taken. In 
the case of Todd’s Will, 2 Watts & Serg. 145, the words ‘‘ My 
wish, desire and intention now is, that if I should not return 
(which I will, no preventing Providence), what I own shall be 
divided as follows,” etc., were held to be conditional. The tes- 
tator, in feeble health, made the will as he was about to take a 
journey ; he lived a month after his return, and the paper was 
rejected. In Maxwell v. Maxwell, 3 Metc. 101, the will was in 
the form of a letter addressed from Memphis to the testator’s 
wife, and the words were, ‘*If I never get back home, I leave 
you everything I have in the world,” etc., and they were held to 
be contingent upon his return and inoperative after it. In 
Dougherty v. Dougherty, 4 Metc. 25, the words were, ‘‘ As I 
intend starting in a few days to the State of Missouri, and should 
anything happen that I should not return alive, my wish is,” etc. 
The author of the paper returned to Kentucky and died, and the 
instrument was held to be contingent and inoperative as a will. 

Damon v. Damon, 8 Allen, 192, is relied on to sustain the 
paper under consideration. The will commenced as follows: ‘I, 
J. W. Damon, of Charleston, etc., being in sound mind and body, 
and being about to go to Cuba, and knowing the dangers of voy- 
ages, do hereby make this my last will and testament, in manner 
and form following: First, if by casualty or otherwise I should 
lose my life during this voyage, I give and bequeath to my wife 
Ann, the use and behoof of the house,” etc. The second and 
third clauses contained other devises. 

The testator returned from Cuba and died, and the court held 
that the introductory clause merely stated the motive for making 
the will, and hence it could not name a contingency to its becom- 
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ing operative, and held further that the words ‘‘ if by casualty or 
otherwise I should lose my life,”’ etc., only attached to and qual- 
ified the first bequest, and therefore, the will being operative as 
to the other bequests, should be admitted to probate. The judge 
declines to say authoritatively how far the condition qualifies the 
devises in the first clause, but intimates, if I understand his lan- 
guage, that it should be taken as controlling them. 

The paper under consideration is awkwardly drawn, but its 
purport seems to be clear. Had the language been, ‘I this day 
start for Kentucky; I may never come back ; I therefore give,” 
etc., the language would only express the occasion of making the 
will, and the bequest would be absolute. Or if, after expressing 
the doubt about his return, he had said, ‘‘ lest I should not 
return,” or words to that effect, ‘‘I give,” etc., he might in that 
case be considered as merely expressing his sense of the propriety 
of making a will, without intending to make the disposition of 
his property contingent upon his not returning. I take the words 
after the first phrase to mean, If it should be my misfortune never 
to get back ; or, If I die during my absence I give, etc. It is not 
easy to attach any other meaning to them, and with that mean- 
ing the bequest is made conditional upon his not returning, and 
could only become operative upon the contingency of his dying 
before his return. 

It is suggested that the instrument should be sustained if pos- 
sible, and not made self-destructive, etc. It is true that effect is 
to be given to every proper writing, but effect only according to 
its terms. This paper was good during the absence of decedent, 
and from its language it was only designed to cover that period. 
‘< If”? may be a small word, but all know its meaning, and instead 
of a more formal phrase it is used in common language to express 
condition or limitation; and in giving it this meaning, I affirm 
every principle applicable to the construction of wills. 

The judgment will be affirmed. Judge Wagner concurs. 
Judge Adams, having been of counsel, not sitting. 
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Wiu1am H. Triee, Defendant in Error, v. Wmi1am Harris 
et al., Plaintiffs in Error. 






1. Executions — County warrant — Receipt by sheriff, effect of.—A county 
warrant is capable of being seized and levied on by a sheriff (R. C. 1856, p. 
741, 318; Wagn. Stat. 606, 3 20), and his receipt thereof, in satisfaction of an 
execution, is in law a satisfaction of the execution and of the judgment on 
which it is issued; and if any loss results to the creditor in consequence of the 

act of the sheriff, his recourse would be on that officer and his official sureties. 







Error to Cooper Circuit Court. 






Wash. Adams & Son, for plaintiffs in error. 






The sheriff had the right to seize the county warrant under the 
execution. And the taking of it on the execution was in fact a 
levy thereof. and the execution was satisfied by this levy, even 
before the warrant had been prosecuted for payment. (See R. C. 
1855, p. 741, §§ 18-19; Blair v. Caldwell, 8 Mo. 353.) 


Draffin & Muir, for defendant in error. 









I. The statement that the sheriff took the warrant in payment 
is a mere inference not authorized by the facts. There was no 
delivery by the debtor, and no acceptance by the creditor of any- 
thing. (See 23 Mo. 281.) Nothing said or done by Taylor, in 
the interview related, was in his capacity as sheriff, and he had 
no authority to act for Trigg in any other way than as sheriff. 
The duty and authority of a sheriff, having in his hands an exe- 
cution, are to levy it, and not to barter for county warrants. 

Il. No declaration of law was necessary or proper in this 
case. The material facts, to the mind of the court, were satis- 
factorily established and controlled the decision. The declaration 
of law was not objected to by defendant in error. It was, under 
the facts of the case, a mere abstraction. 

Counsel cited generally 1 Cow. 46; 4 Cow. 553; Codwin v. 
Field, 9 Johns. 261; 2 Wend. 417. 


Waener, Judge, delivered the opinion of the court. 





















The simple question in this case is whether the court committed 
error in refusing the declaration of law asked for by the defend- 























JANUARY TERM, 1872. 177 





Trigg v. Harris et al. 





ants. The action was to revive a judgment originally rendered 
for upward of $400. The defense was payment. This was the 
only issue. 

The case shows that shortly after the judgment was rendered 
an execution was issued to the sheriff of Vernon county, where one 
of the defendants resided; and it is claimed that the same was 
satisfied by his delivering to the sheriff a county warrant in satis- 
faction of the debt, and that the sheriff received the money thereon. 
There was evidence tending to prove this fact. On the other side 
there was evidence tending to negative it. 

The cause was tried before the court sitting as a jury, and the 
defendants requested the court to declare the law to be that if one of 
the defendants put into the hands of the sheriff of Vernon county 
a county warrant for $1,150, or any amount sufficient to pay the 
execution, or if said warrant was in the sheriff’s hands, belonging 
to said defendant, and he directed the sheriff to take said war- 
rant, and it was so taken, in satisfaction of the execution, then 
the execution was thereby paid off. This instruction the court 
declined giving, and then found for the plaintiff. | 

The warrant was an instrument or evidence of debt, which was 
capable of being seized and levied upon by the sheriff, and it was 
his duty to collect the money on it and apply it to the execution 
when it came into his hands. (R. C. 1855, p. 741, § 18.) 

In Blair v. Caldwell, 83 Mo. 353, it was held that when prop- 
erty sufficient to satisfy an execution was levied on, it was a 
satisfaction of the judgment. The subsequent case of Williams 
v. Boyce, 11 Mo. 538, was decided upon special facts, and does 
not at all impair the authority of Blair v. Caldwell. 

if the sheriff received the warrant in satisfaction of the execu- 
| tion, it also satisfied the judgment; and if loss resulted to the 
creditor in consequence of the act of the sheriff, his recourse 
would be against that officer and his sureties upon his official 
bond. I think the instruction should have been given. Whether 
the evidence would have justified a verdict in accordance with the 
declaration, is not for us to decide. That was a matter belonging 
only to the triers of the fact. We only say that there was suffi- 
cient testimony to authorize the court in giving the instruction. 
12—VoL. XLIX. 
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The judgment will be reversed and the cause remanded. Judge 
Bliss concurs. Judge Adams, having been of counsel in the 
case, uot sitting. 





C anp J. A. Spurtock, Appellants, ». THomas M. ALLEN, 
Respondent. 


1. Revenue— Tax deeds — Notice — Recital of, what insufficient.— The recital 
of a collector in a tax deed, that prior to sale of the land he gave four 
weeks’ notice thereof in the manner required by law, is insufficient; and a tax 
deed which contains ne further recital of the time and manner of the notice 
conveys no title. 

The deed must state the facts relating to the manner of giving notice, and 
not the conclusions of the ministerial officer as to their sufficiency to consti- 
tute a legal notice. His recital that notice was given as required by law 
amounts to nothing; and without giving the required notice the collector had 
no right or authority to sell. 


Appeal from Morgan Circuit Court. 


A. W. Anthony, for appellants. 


The recital of the deed, that notice was given in manner as 
required by law, is sufficient prima facie evidence that the law 
had been complied with. (Gen. Stat. 1865, ch. 13, § 112; 
Abbott v. Lindenbower, 42 Mo. 162.) 


Campbell & Pemberton, for respondent. 


The deed shows that there was no notice to the person of the 
intended application for judgment, nor does it recite any fact, 
matter or thing showing or intending to show that the court had 
jurisdiction of the subject. A tax deed, which upon its face 
bears evidence of a non-compliance with a substantial requisition 
of the law, is a nullity. (Blackw. 881, and cases there cited.) 


Waangr, Judge, delivered the opinion of the court. 


This was an action of ejectment to recover the possession of a 
tract of land lying in Morgan county. The plaintiff relied for 
title exclusively on a tax deed executed by the collector of the 
county on a sale of land for taxes. The court declared the deed 
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insufficient, and found for the defendant. A great many points 
have been raised by the counsel on each side, which it will be 
unnecessary to notice, as the recitals in the deed are deemed 
decisive of the question. From the deed offered in evidence it 
appears that the land in controversy was offered for sale to pay 
and satisfy the taxes thereon, and for want of bidders it was fér- 
feited to the State. In pursuance of law the land was again 
exposed to sale, and the plaintiffs became the purchasers thereof. 

The recitals in the deed are that the collector, on the 10th day 
of May, 1865, advertised the real estate for sale according to 
law, to pay and satisfy the taxes and penalties remaining due and 
unpaid on the 3d day uf July, 1865, on which day judgment was 
rendered according to law by the County Court agaiust the real 
estate for the taxes, interest and costs due thereon ; and that the 
County Court, on the 7th day of July, 1865, in pursuance of law, 
made out and delivered to the collector a precept ordering the 
sale of the real estate for the taxes, etc. ; and that the collector 
did, on the 2d day of October, 1865, expose to sale the land, and 
for want of bidders it was forfeited to the State. There is then 
a further recital that the collector, in pursuance and by authority . 
of an act of the general assembly, exposed to sale and did sell 
the land for the taxes, interest and costs, on the first Monday of 
October, 1867, having given at least four weeks’ previous notice 
in the manner required by law. 

The act of 1864, under which the proceeding was had, pro- 
vides how the notices shall be given by the collector of an 
intended application to have judgment entered up against the 
delinquent lands. The notice must be by publication in some 
newspaper as therein designated, or by posting no less than one 
printed handbill or advertisement in each municipal township in 
the county where the lands are situate, at least four weeks prior 
to the July term of the County Court. (Adj. Sess. Acts 1863-4, 
p- 1206, § 1; Wagn. Stat. 119, § 88.) 

When the sale of lands forfeited to the State took place, the 
statute in force at the time the sale was had provided that on 
the “first Monday in October of each year, all real estate which 
had been forfeited to the State, and which remained unre- 
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deemed at the expiration of two years, should be exposed to 
sale by the collector; that the collector should first give at least 
four weeks’ public notice, by publication in a newspaper pub- 
lished in his county having the greatest circulation, or, if there 
was no newspaper published in his county, then by publication in 
the nearest newspaper published to said county, and by posting 
up at least twenty written or printed handbills, in twenty public 
places in the county, setting forth that all lands and town-lots 
forfeited to the State for taxes, and remaining unredeemed and 
unsold, would be, on the first Monday of October then next, 
offered for sale at public quction, etc. (Gen. Stat. 1865, p. 129, 
§ 119.) 

The statute, in attempting to say what shall be the effect or 
character of evidence that a collector’s deed shall have, does not 
in any manner alter the rules of law that there must be necessary 
recitals showing that the officer has complied with the law. The 
requisite notice prescribed by law is the jurisdictional foundation 
of the authority of the County Court to act in entering up judg- 
ment against the delinquent lands. 

So when the forfeited lands are ordered to be sold, the notice, 
in the time and manner required by the statute, is the prerequisite 
to the power of the officer to.sell. In a recent case in this court, 
where the collector stated in his deed that he gave notice by post- 
ing up written handbills, when the law required that they should 
be printed, we held that the deed was void upon its face and 
conveyed no title. (Lagroue v. Rains, 48 Mo. 536.) 

In this case the collector states that he gave-notice in the man- 
ner provided by law. That is simply a conclusion or opinion by 
the officer in reference to a fact, which it is the province of a 
court to judge. A ministerial officer, in making a return or 
recital as to how he executed a power, must set out the facts and 
the manner in which he performed the act, and let the court 
determine whether they comply with or are in accordance with 
the law. What the collector considered to have been notice as 
required by law we cannot determine. But it is well settled that 
it is a judicial act to pass upon the question whether a service or 
notice has been had in conformity to law, and that the collector 
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was not invested with any such authority. The officer should 
state the facts as to how he performed his duties, and leave the 
conclusion of law thereon to the determination of the courts. 

The recital of notice in the deed simply amounts to nothing, 
and without giving the required notice the collector had no right 
or authority to sell. I think, therefore, that the deed upon its 
face was wholly insufficient, and that the court was right in so 
deciding. 

Judgment affirmed. The other judges concur. 





Tuomas Hats, Appellant, v. Gzoraz W. Coz anp Exiza A. 
Coz, Respondents. 


1. Husband and wife — Married women — Property of exempt from execution 
against husband, when.— Land purchased by the wife out of her own sepa- 
rate estate, even though that estate be money, is exempt from execution 
against her husband for his own debts. 


Appeal from Pettis Circuit Court. 
Phillips § Vest, for appellant. . 


I. Even by the laws of 1849 and 1855, the property of the 
wife was not exempt from execution for the debts of the husband 
contracted after the reception of the money or property by the 
wife. (Cunningham v. Gray, 20 Mo. 170; Tally v. Thomson, 
20 Mo. 277; Barber v. Wimer, 27 Mo. 140.) In the case at 
bar, Mrs. Coe acquired the title to the real estate under the statute 
of 1865, which went into effect August 1, 1866 (Gen. Stat. 1865, 
p- 464, § 14); and unless acquired by “‘ gift, grant, devise or 
inheritance,” it was subject to the debts of her husband contracted 
either before or after that time. 

II. Mrs. Coe must have obtained the property without valuable 
consideration, or it will be liable. All the reasoning of Phelps 
v. Tappan, 18 Mo. 393, and Pawley v. Vogel, 42 Mo., apply with 
even greater force to the statute of 1865 than to those of 1849 
and1855. The statute of 1865 leaves out the words ‘‘ or other- 
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wise,” and if the language of the laws of 1849 and 1855 applied 
only to lucrative titles, that of 1865 has certainly the same mean- 
ing. There can be no pretense that Mrs. Coe acquired this 
property by a lucrative title. 

The case of Tennison v. Tennison, 46 Mo. 80, does not con- 
strue the statute here invoked. That of Schafroth v. Ambs, 46 
Mo. 118, does not decide the point in our statute as to the distinc- 
tion between lucrative and onerous titles. 

Counsel cited generally Sexton v. Wheaton, 8 Wheat. 251; 3 
Johns. Ch. 517; Pawley v. Vogel, 42 Mo. 300; Cunningham v. 
Gray, 20 Mo. 173; Keith v. Woombell, 8 Pick. 215; Bullard 
v. Briggs, 7 Pick. 537; Thomas v. Brown e¢ a/., 10 Ohio St. 
247; Stanton v. Kinsch, 6 Wis. 338; Elliott v. Bentley, 17 
Wis. 365; 3 Johns. Ch. 481; 6 Seld. 231; Sto. Agency, § 267. 


F. P. Wright, for respondents. 


The court expressly found that the money which Mrs. Coe owned 
before the marriage, remained loaned out and was never reduced 
to possession by the husband, and the residue of the money which 
was used in paying the balance of the purchase-money and 
improvements on the lot was furnished by her brother; and also 
that this money was invested in the lot for her with the assent of 
her husband. This finding negatived the theory that the property 
was bought with the husband’s money. A husband is not entitled 
to a wife’s choses in action until reduced to possession. (Leaky, 
Adm’r, v Maupin, 10 Mo. 868.) The right of a husband to | 
his wife’s property is regarded as a marital right, which he may 
waive or insist on as he pleases, and which, if he does waive, the 
goods remain the property of the wife. (George v. Cutting, 46 
N. H. 130.) 


Buss, Judge, delivered the opinion of the court. 


The defendant, Eliza A. Coe, owned certain real estate in the 
town of Sedalia, and the creditors of her husband sold upon exe- 
cution his interest in the same, which was bid in by the plaintiff 
for $10. He thereupon files his petition claiming that the prop- 
erty was paid for by and belonged to the execution-defendant, 
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that it was conveyed to his wife to defraud his creditors, and 
asks that the legal title be vested in him. 

I do not find the allegations of the petition sustained by the 
evidence. The testimony shows that the lot was paid for in part 
by the money of the wife, earned by her before her marriage and 
always retained in her possession, and in part by money borrowed 
by her of her brother, and secured by a mortgage on the property. 

The improvements also upon the property were made in part 
by money thus borrowed and secured. The original purchase 
was by title bond, and $600 of money thus belonging to the wife 
was paid down. The evidence is conflicting as to whether this 
bond was issued to the husband personally or to him as agent, 
but on paying the balance due of $500 which was borrowed of 
her brother, the deed was made to her. At this time the husband 
was in debt, and it is very possible, though it does not so affirm- 
atively appear, that this fact furnished Mrs. Coe a motive for 
retaining the property in her hands—not to defraud the creditors, 
but for her own security. 

It would seem that, having failed in sustaining the charge of 
actual fraud, the petition should be dismissed ; but the plaintiff 
further insists that notwithstanding the money paid for the prop- 
erty might have belonged to the wife and her brother, it became, 
by operation of law, the money of the husband, and therefore the 
charge is sustained. 

Passing the question whether under this petition we could 
inquire into the relations of the husband to this property if there 
was no actual fraud, also the more important question whether in 
such case the interest of the husband, before it is established by 
jadgment, can be sold upon execution, I will consider what are 
the rights of his creditors. 

Section 14, chapter 115, Gen. Stat. 1865 (Wagn. Stat. 935), 
exempts from execution for the debts of the husband the rents, 
issues and products of, and the interest of the husband in, the 
real estate of the wife ‘‘ which belonged to her before marriage, 
or which she may have acquired by gift, grant, devise or inherit- 
ance during coverture.” This exemption of the rents, etc., 
presupposes that the property itself belongs to the wife, and is 
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therefore exempt; and sucl rents and the interest of the husband 
cannot be sold, because the property itself, the reversion of the 
marital interest, is exempt, and cannot be sold for the husband’s 
debts. Hence, I suppose, the change from the act of 1849, 
re-enacted on page 754 of the Revised Statutes of 1855, which 
purports to exempt the property itself. The act of 1849 purports 
to cover all property, although the real estate, except the marital 
interest attached to it, was already exempt, and the revision of 
1865 leaves out personal property. The object of the act as thus 
modified seems to be to give the family the undisturbed possession 
of the real estate of the wife and its proceeds. (Fiske v. Wright, 
47 Mo. 351. We are, then, to inquire what property of the wife 
is beyond the reach of the husband’s creditors. 

Plaintiff’s counsel cite the case of Phelps v. Tappan, 18 Mo. 
393, to show that the property described as acquired during 
coverture must come through the gratuitous act of another, and 
cannot be acquired by purchase. Judge Scott in that case refers 
to the Spanish law, and his use of the terms of that law has 
some tendency to confuse. He was commenting upon the second 
section of the act of 1849, since repealed, and the spirit of the 
decision was that property held by the husband, but purchased by 
the joint earnings of husband and wife, can be subjected to the 
ante-nuptial debts of the wife. Pawley v. Vogel, 42 Mo. 291, 
‘is also cited, and it is there held that the husband cannot make a 
voluntary settlement upon the wife, of property acquired during 
coverture, as against pre-existing creditors. In White v. Dorris, 
35 Mo. 181, the wife had purchased real estate with money not 
coming from the husband, or from their joint earnings, and the 
court held that it was not subject to execution for his debts. This 
court has never given a construction to this statute, or to the 
general law, adverse to the right of Mrs. Coe to hold this property, 
The harsh rules of the common law have been recognized or 
explained with more or less distinctness, and remarks have been 
made that might give color to the plaintiff’s claim; but we have 
never held that a married woman is unable to hold real estate 
against her husband’s creditors, if regularly conveyed to her and 
paid for out of her own estate, even though that estate be money. 
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This money was never in the husband’s actual possession, and 
he always permitted his wife to hold it, as though held for her 
sole and separate use. He had no intention of appropriating it, 
and before his debts were contracted she had paid it out for the 
property in controversy. 

It should also be noted that this is an equitable proceeding to 
transfer the wife’s property to a purchaser at sheriffs sale for a 
nominal consideration. The record shows no warrant for our 
interference. Equity in proper cases will protect the rights of 
married women, but, as to property honestly held, and not with- 
drawn from the husband’s creditors, will very rarely interfere 
against her and in favor of such creditors. 

Several questions are raised by counsel pertaining to the plead- 
ings and the regularity of the proceedings below, but the plain- 
tiff’s allegations were all denied; the evidence is all before us, 
and it is our duty to pass upon the merits. 

Judgment affirmed. The other judges concur. 


” 
> 





Joun Wii.iamson, Respondent, v. Francis T. Rvss&11, 
Appellant. 


1. War, usages of — Seizure of property — Article XI, section 4, effect of.—The 
seizure and sale of property by military officers does not pass title, unless 
such seizure is warranted by the usages of war; but section 4, article x1, of the 
State constitution is valid for the purpose of protecting such officers from 
prosecutions for unlawful seizures made during the late rebellion. 

Appeal from Boone Circuit Court. 
O. Guitar, for appellant. 
L. W. Robinson, for respondent. 


Buss, Judge, delivered the opinion of the court. 


The plaintiff sues for the conversion of a pocket-book and 
contents, and it appears from the pleadings and evidence that 
defendant, in the spring of 1864, was assistant provost marshal 
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of the State, with his office at Columbia ; that the country was 
infested with bushwhackers at the time, and that plaintiff was 
arrested about two miles from town by a squad of soldiers, and 
brought before him to be disposed of as a prisoner. Upon exam- 
ination the prisoner claimed that he was in Boone county on a 
visit to his brother, and that he had taken no part in the war, but 
admitted that he had been fired at and chased in Davies county, 
his residence, by the State militia. On inquiry as to what he 
had upon his person, he gave up his pocket-book, which was 
examined by defendant and returned, and afterward was given 
back, and the defendant took out ten dollars and gave it to the 
prisoner, and gave him a parole to return in ten days, which 
parole contained a receipt for the money retained — $141. Here 
there is some discrepancy in the testimony. Both agree that the 
plaintiff was not in good health at the time, but plaintiff says 
that defendant told him to come back in ten days and prove his 
loyalty, and that he would keep his pocket-book until he found 
out who he was. Defendant testifies that he thought he was war- 
ranted in detaining him as a prisoner, but he was in poor health, 
there was no hospital, and he concluded to parole him to return 
within ten days with proof that he had not been in arms against 
the government, and proposed to hold the money as security for 
his return. The plaintiff at first objected to this, but finally 
consented, and took his parole. One Harris, who was in the 
office at the time, testifies that he counted the money, wrote the 
parole and receipt, and when it was handed to plaintiff he was 
told that the money was kept to insure his return, and when he 
came back with the proper proof it would be given up. The 
prisoner never came back. A special deposit of the wallet and 
money was made in Price’s bank, the facts were reported to the 
provost marshal general of the State, and defendant offered to 
surrender to him the money, but was told to retain it, as the 
plaintiff might yet report himself. He kept it until relieved 
from duty, when he was ordered by the provost marshal of the 
district to deliver over to him the property in his hands, the 
order specially naming this money. Being then under his orders 
he obeyed, and paid it over in the August following its receipt. 
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The claim of the plaintiff is based upon the assumption that 
the action of defendant was malicious and for private and selfish 
ends; that the military authority under which he acted was but 
a pretense and cover; and upon that hypothesis the case was put 
to the jury, who gave him a verdict of $240, of which the plain- 
tiff remitted a small sum, and a judgment was entered for the 
balance. 

Saying nothing about the theory of the plaintiff’s case, about 
the propriety of inquiring into the motives that prompted the 
action of the military courts, or of officers of mixed judicial and 
administrative functions, whose jurisdiction became a necessity 
during the war, there is nothing whatever in the record to sup- 
port the instructions or the verdict. 

The former should not have been given, or having been given, 
the verdict should have been set aside upon the motion which was 
filed by defendant. When a case arises where a military officer 
has made use of his position to rob for his own benefit, it will be 
time enough to consider the question of liability, notwithstand- 
ing he may have been acting under general orders. Nor-is it 
necessary to say whether he was or was not justified in retaining 
the pocket-book. ‘The court did not pass upon that question, 
but presented issues quite outside of the record. All the evi- 
dence shows that the defendant acted in the most perfect good 
faith; that he was actuated by no malice, and that he neither 
received nor sought to receive any personal benefit from the trans- 
action. Instead, then, of giving an unfriendly jury an opportu- 
nity to render an unjust verdict, by supposing a state of facts 
that was unsupported by a single item of evidence, the court 
should have instructed the jury, under the facts proved, to find 
for defendant. 

The object of one other instruction I do not clearly see. The 
jury were told that section 4 of article x1 of the constitution did 
not divest the plaintiff of his right of property in the money and 
pocket-book. This may be true and still the defendant may not 
be personally liable. We have often held that the seizure and 
sale of property by military officers did not pass a title unless 
such seizure was warranted by the usages of war. But we have 
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also recognized the force and effect of said constitutional pro- 
vision in protecting from prosecution those who may have been 
guilty of illegal seizures. (Drehman v. Stifel, 41 Mo. 184.) 
This instruction could only tend to mislead and prejudice the 
jury, even if true, as, without the constitutional provision, the 
right to damages would flow from the right of property. 

The general statute of limitations was pleaded, but no instruc- 
tions were given in regard to it, and the Federal statute referred to 
in The State, to use of Judge, v. Gataweiler, anée, p. 17, seems 
to have been overlooked. 

The judgment will be reversed and the cause remanded. Judge 
Adams concurs. Judge Wagner absent. 


~ 





Stats ex rei. JamMEs H. West, Respondent, v. Henry THomrson 
AND JosEPH Hook, Appellunts. 





1. Bond — Seal — Suit on.—A bond required by the statute may vary from 
the statutory requirements and still be a good common-law bond; but there 
can be neither a statutory nor common-law bond without a seal. And an 
instrument purporting to be sealed, but without any seal or scrawl, cannot 
be sued on as a bond. Hence the sureties on an attachment bond, given 
as required by the landlord and tenant act (Wagn. Stat. 881), will not be 
liable thereon where the bond is unsealed. 


Appeal from Lafayette Court of Common Pleas. 
Wallace § Mitchell, for appellants. 











A “bond” is a sealed instrument. (1 Bouv. Law Dic. 200; 
2 Serg. & R. 502; 1 Baldw. 120; 2 Porter, 19; 1 Blackf. 241; 
Harper, 434; 6 Vern. 40.) Sir William Blackstone defines a 
bond to be adeed. (2 Blackst. Com. 340; Drake on Attach., 
§ 125; Homan v. Brinckerhoff, 1 Denio, 184; Rockefeller v. 
Hoysradt, 2 Hill, 616; Drake on Attach., § 124; éd., § 121; 
id., § 187; Walker v. Keile, 8 Mo. 301-2; Glasscock v. Glass- 
cock & Dodd, 8 Mo. 577.) A sheriff ’s deed without actual seal, 
and without scrawl by way of seal, is no deed. (Morean v. 
Detchemendy, 18 Mo. 580; 4 Kent’s Com. 452.) 
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E. L. King & Bro., for respondent. 


I. The appellants have prosecuted an attachment suit under 
an instrument which they filed in the attachment suit as a bond, 
which they called a bond, treated as a bond, got all the benefits 
of as a bond, did the respondent all the damage they could under 
it as a bond, and which they speak of in the body of the instru- 
ment as being ‘‘ sealed with our seals.”” They cannot now be 
allowed to say that it is no bond, notwithstanding no scrawl is 
attached. We submit the following authorities: Underwood v. 
Campbell, 14 N. H. 893; Comerforce v. Cobb, 2 Fla. 418; 5 
Johns. Ch. 224; 12 Mo. 341. 

II. The doctrine of estoppel will apply here. 


Buss, Judge, delivered the opinion of the court. 


The defendant Thompson sued out a writ of attachment against 
the relator, West, under section 26 of the landlord and tenant act 
(Wagn. Scat. 881-2), and with the other defendants executed an 
instrument purporting to be a bond, as required by the section, 
but failed to seal the same. Upon a plea in abatement, West 
obtained judgment against him, and now brings suit upon the 
bond, and the chief defense is that it is no bond. The question 
is thus presented whether a statutory instrument purporting upon 
its face to be a bond, but without any seal or scrawl, or other 
device adopted as a seal, can be sued on as a bond. 

A bond is a sealed instrument, and we can have no idea of 
one without a seal or a substitute for one; and where the statute 
requires a bond it calls for an instrument with all its necessary 
requisites. It is true that a bond required by statute may vary 
from the statutory requirements and still be a good common-law 
bond (Grant & Finney v. Brotherton’s Adm’r, 7 Mo. 458 ; Gath- 
wright v. Callaway County, 10 Mo. 664; State v. Thomas, 17 
Mo. 503), but can there be a common-law bond without a seal ? 
‘*The common law intended by a seal an impression upon wax 
or wafer, or some other tenacious substance capable of being 
impressed.”? (4 Kent, 452.) We have been very liberal as to 
what constitutes a common-law seal (Pease v. Lawson, 38 Mo. 35; 
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Turner v. Field, 44 Mo. 382), but have never dispensed with a 
seal in bonds and deeds, only as the statute substitutes a scrawl 
in lieu thereof. It might be very well, as has been done in some 
States, to dispense with seals altogether, but courts cannot so 
change the law, and those who desire the change must look to 
the law-making power. 

That an instrument purporting to be sealed, but without any 
seal or scrawl, cannot be sued on as a sealed instrument, was held 
in Grimsley v. Riley’s Adm’r, 5 Mo. 280, and I have never known 
the genera:.doctrine of that case departed from. We might, per- 
haps, under the code, get along with the pleadings, did not the 
statute require a bond, and were not the proceedings under the 
statute. As it is, the trial court committed error in admitting 
the instrument in evidence and in refusing a new trial. The 
judgment will be therefore reversed. The other judges concur. 


—_——_———— 


THe Mayor, ETc., oF THE CITY OF JEFFERSON, TO THE USE OF 
PaciFic RartroaD, Respondents, v. JoHN OPEL, CoLLEcTOR, 
ef al., Appellants. 

1. Pleading — Demurrer— Wrongful levy — Petition, allegation in — Juris. 
diction.— A petition by a railroad company against a city collector for 
wrongfully levying on plaintiffs’ property to satisfy a tax, when the pleading 
only attacks the form and manner of making the assessment, but sets out no 
facts showing that the assessment was void, is bad on demurrer. If the city 


had jurisdiction over the subject-matter, that would amount to a protection 
of the officer in executing his process. 


Appeal from Cole Circuit Court. 


E. L. Edwards §& Sons, and Henry Flanagan, for appel- 
lants. 


I. The petition is bad on demurrer. It shows no facts making 
the assessment illegal and void. 

Ii. If the property was subject to taxation, the collector was 
bound to levy and would be protected. (11 Mo. 64; 29 Mo. 
285.) If the assessment was irregular, plaintiff had his remedy 
by appeal. Failing to do this, he is bound. 
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J. M. Litton, for respondents. 


I. The tax was illegal. The rolling stock’ was exempt, not 
being permanently located within the taxable jurisdiction of Jeffer- 
son City. (35 Cal. 282; 14 B. Monr. 648 ; State v. Ross, 3 Zabr., 
N. J., 517; 19 Il. 160; City of New Albany v. Meekin, 3 Ind. 
481.) Hence the whole assessment is null and void. (10 Allen, 
Mass., 590; 86 Wis. 593; Hubbard v. Brainard, 835 Conn. 
563 ; Gillette v. Hartford, 31 Conn. 360; Blackw. Tax Tit. 160, 
and authorities ; 13 Mass. 272; 2 Greenl. 375; 15 Mass. 144, 
147; 1 Greenl. 389 ; 10 Verm. 506; 1 Mass. 101; 2 Curt. Ch. 
4; 5 Mass. 547.) Counsel here argued that a railroad was not 
a local institution in any particular town or village, like a bank, 
and not intended to be subject to taxation in a similar manner. 

II. Hence the assessor exceeded his jurisdiction, and his 
assessment was not merely voidable but void. Respondent is not 
estopped from maintaining this action by failure to appeal from 
assessor’s judgment or assessment. (30 Mo. 280; Blackw. Tax 
Tit. 406; 7 Me. 258; 12 Pick. 7.) 


Waener, Judge, delivered the opinion of the court. 


The Pacific Railroad Company prosecutes this suit against Opel, 
the defendant, and his sureties on his official bond. The allegation 
is that Opel, as collector for the city of Jefferson, wrongfully 
seized the plaintiff’s property, and by that means coerced the 
payment of certain taxes levied by the city authorities against 
the plaintiff. The defendant filed a demurrer to the petition, 
which was overruled by the court; and refusing to answer, and 
electing to abide by the demurrer, judgment was rendered 
thereon. 

We think the court erred in its ruling, as the assignment of 
breaches in the petition is not sufficient to show a liability on 
the part of the defendants. 

The objections urged in the petition go to the manner and form 
of making the assessment, and not to a total want of power 
or jurisdiction in the authorities to act. No facts are set out 
showing that the assessment was void, and if the city authorities 
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had jurisdiction over the subject-matter, that would amount to a 
protection of the officers in executing their process. 

A mere ministerial officer will not be responsible for irregulari- 
ties committed by those who issued the mandate to him, if they 
possessed jurisdiction to act. (State, to use of Pacific R.R. Co., 
v. Dulle e¢ a/., 48 Mo. 282, and cases cited. ) 

The judgment should therefore be reversed and the cause 
remanded. The other judges concur. 





GasconaDE County, To UsE or ScHoot Townsuir No. 44, RaneE 
4, West, Respondent, v. Henry Sanpgrs, IMPLEADED WITH 
WitiraM A. MILizr, Appellants. 


Per Curiam. 


1. County Court — Justice acting as agent — Agency — Fraud may be proved, 
how.—In suit by a county on a bond given the County Court for money 
loaned, the defense will be a good one which charges that one of the county 
justices, acting as agent for the county, procured the signature of defendant 
as surety by fraudulent misrepresentations. If the justice assumed to act as 
agent, and his acts were approved by the court, such approval is a sufficient 
ratification of his agency; and his agency and fraudulent conduct may both 
be shown in evidence. 

Where, however, the principal on the bond, without the knowledge of the 
creditor, procures the signature of the surety by such fraud, the latter will 
not be released, but must seek his remedy against the principal. 


Bus, Judge, dissenting. 


1. County Court— Agency and sub-agency.— The County Court is the only 
agent of the county known to the law, and cannot appoint a sub-agent. 
2. If it could, his agency cannot be shown by parol. 


Appeal from Cole Circuit Court. 
H. Flanagan, for appellants. 


Where a surety is induced to sign a bond by fraudulent repre- 
sentations that the signature of a co-surety is genuine, he is 
released. (Pepper v. The State, 22 Ind. 8399; The People v. 
Bostwick, 43 Barb., N. Y., 9; United States v. Lifter, 11 Pet. 
86; Pawling v. The United States, 4 Cranch, 219; Johnson 
et al. v. Ba&er, 6 Eng. Com. Law, 479; Leaf et al. v. Gibbs, 
4 Carr. & P. 464.) 
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Lay § Belch, for respondent. 


No fraud on the part of a member of the County Court could be 
set up to impeach the contract entered into with the court. The 
powers or duties of the court cannot be delegated to one of its 
members to transact business out of court. In no sense could 
Collier be the agent of the County Court. The action of the 
court is known by its record, and no declaration of Collier outside 
of court can be set up to affect the action of the court or its 
records. (8 Mo. 285; 12 Mo. 598.) Collier, if agent for any 
one, was agent for Sanders. He suggested the name of the 
surety to get, directed him to get the surety to sign, was satisfied 
with his act, and delivered it unconditionally. Sanders was first 
in the wrong, and must suffer. 


ApamMs, Judge, delivered the opinion of the court. 


Gasconade county sued the defendants on a bond executed for 
the payment of school funds loaned them. 

The defendant Sanders, by his separate answer, sets up as a 
defense, ‘‘ that about the date mentioned in the petition, one 
Preston H. Collier was one of the justices of the County Court 
of Gasconade county, and agent of the county ; that said Collier, 
on the date last mentioned, falsely representing to said Sanders 
that said Miller desired to borrow from plaintiff out of the school 
funds of said township about the sum of three hundred dollars, 
requested the defendant to sign said Miller’s obligation as 
security ; that this defendant refused to sign it without the name 
of one Henry Benner as co-surety ; that said Collier then and 
there agreed to get said Benner to sign said obligation as surety; 
and this defendant further says that on or about the same day 
the said Collier returned to this defendant with said obligation 
in blank, and with the name of said Benner signed thereto as 
surety, as falsely and fraudulently represented by said Collier, 
and then and there falsely and fraudulently representing to 
this defendant that Benner had signed his name to said obli- 
gation as surety, and then and there falsely and fraudulently 
revresented to said Sanders that said obligation”should only 
18—voL. XLIXx. 
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be filled for three hundred dollars, induced this defendant, rely- 
ing upon the said representations of the said Collier, to sign 
said obligation as surety; and this defendant further says and 
charges that the said representations so made by said Collier 
were false and fraudulent, and made for the purpose of deceiving 
an defrauding this defendant ; that said loan was not intended 
for said Miller, but for the benefit of said Collier, who received 
the same and applied it to his own use; that he could not him- 
self procure said loan in his own name, he being at the time one 
of the justices of the County Court, but he falsely and fraudu- 
lently used said Miller to aid him in said fraud ; and this defend- 
ant further says and charges that the name of said Benner to 
said obligation was not written by him nor by his authority, but 
that the same was falsely and fraudulently written and forged to 
said obligation by said Collier, for the purpose of deceiving and 
defrauding this defendant ; that said Collier, after said obliga- 
tion was signed by this defendant, falsely and fraudulently filled 
up the same for the sum of five hundred dollars, for the purpose 
of deceiving and defrauding this defendant; and this defendant 
further says that the obligation so forged and falsely and fraud- 
ulently filled up as aforesaid is the obligation mentioned in the 
petition herein, and upon which the action is brought.” 

The answer further states that this obligation was presented to 
the County Court, the said Collier being one of the justices, and 
was approved by the court; that said Collier was on the bench at 
the time, and knew the bond was forged and fraudulently filled up, 
and defendant did not know the said Benner’s name was forged. 

The plaintiff demurred to the answer, alleging as reasons ‘‘ that 
the matter in said answer sets up no defense, counter-claim 
or set-off; because the petition is for money loaned by the 
County Court of Gasconade county in their official capacity, and 
no improper conduct on the part of the justices can be set up as 
a legal or equitable defense to the payment against this plaintiff ; 
because the acts of the county are only known by its records, and 
no extraneous facts can be pleaded to bar, contradict or change the 
records, and. there is no record or proffer of record made in this 
answer; because the answer is wholly insufficient and irrelevant 
to any issue tendered by plaintiff.” 
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I have quoted almost verbatim the answer and demurrer. The 
case originated in Gasconade county, and was sent to Cole by 
change of venue. 

The court sustained the demurrer to the defendant’s answer, 
and gave final judgment against him for the amount of the 
school bond and costs. 

The answer, in my opinion, sets up a good defense. It is 
charged that Collier, in taking the bond, was acting as the agent 
of the county. Whether he was so acting will depend upon the 
evidence to be adduced upon the trial. The County Court can only 
act in such matters by agents appointed by it for that purpose. 
The very fact that the County Court approved this bond, if its 
record shows that fact, would be evidence that the person who took 
it was acting as agent. The records may not show that Collier 
was appointed agent, yet if he did in fact assume to act as such 
agent, and this bond so taken by him was received and approved 
by the County Court, and its records show this approval, it seems 
to me this would be a ratification of his assumed agency ; and if 
this bond was procured from the defendant in the manner detailed 
in this answer, it ought to be held void as to him. 

When the principal in a bond, or other person not acting as 
agent for the creditor, fraudulently procures the names of sure- 
ties to a bond, and the creditor takes the bond and loans his 
' money, without any knowledge of the fraud practiced on the 
surety, he cannot be made to suffer by such fraud. Their 
remedy is against the party who defrauded them, and not against 
the creditor. But that is not this case. Here the agent of the 
party having control of the school fund is the actor in the fraud, 
and the defendant’s signature is procured by the fraud and 
forgery of this agent. 

We think the defendant is entitled to have his defense tried, 
and to this end the judgment must be reversed and the cause 
remanded. Judge Wagner concurs. 











SEPARATE OPINION OF JUDGE BLISS. 


I think the pleading is bad. Even if the fraudulent acts of 
the agent for loaning the school fund would vitiate the bond 
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or discharge the surety, the present defendant should not be dis- 
charged, because : 

1. The law knows no agent but the County Court. It is itself 
but the agent of the school townships in loaning their money, 
and the duty does not involve the necessity of employing another 
agent. 

2. If the court could appoint an agent to transact this busi- 
ness he should be appointed of record, and the pleading alleges 
no such appointment. 

8. The facts recited show that the perpetrator of the fraud 
was rather the agent of the borrower than of the County Court. 

I greatly fear for the security of our school funds if these 
defenses are allowed. 





Cass County, Defendant in Error, v. Wmuram A. Jack, Plaintiff 
in Error. 


1. School fund —Defaulting treasurer — Assignments.— Under section 7, 
article vir, of the school law of 1855 (R. C. 1855, p. 1440), it would be the 
duty of the assignees of a defaulting county treasurer, in settling his debts 
pursuant to the general assignment law, to deduct an indebtedness from him 
to the county on account of the school fund. And for this purpose the law 
did not require the county to present this debt for allowance before the 
assignees. In fact, they have no authority to give it a preference under the 
assignment (R. C. 1855, p. 210, 3 39), but must make the deduction under the 
general law, thereby pro tanto overruling the assignment. 

2. School fund — Defaulting treasurer — Constitution.— Section 7, article vm, 
of the school law of 1855 (R. C. 1855, p. 1440), giving a preference to the 
debt owing by a defaulting county treasurer to the school fund, is not uncon- 
stitutional. 


Error to First District Court. 
Comings, and Ewing § Smith, for plaintiff in error. 


I. The Circuit Court had no power to pay or order to be paid 
the claim of Cass county. The debts must be paid according to 
the deed of assignment. A debtor, under the law of 1855, had a 
right to prefer one creditor to another, and the debts therefore 
must be paid as required and directed by the debtor in his deed 






























JANUARY TERM, 1872. 197 





Cass County v. Jack. 





of assignment. (Woods v. Tinnerman’s Assignee, 27 Mo. 107; 
5 Johns. 335; Wilkes v. Ferris, 5 Tenn. 420 ; Shapleigh & Rue 
v. Baird, 26 Mo. 322.) 

II. Section 7, p. 1440, R. C. 1855, cannot affect this case ; 
nor is 81 Mo. 205, nor 2 How. U. 8. 608, applicable. The 
Legislature has no power by law to give a preference to one 
creditor over another without the debtor’s consent. 

III. The assignment is special, not general, and therefore the 
case does not come within the scope of the provision of section 
7, art. vir, ch. 148, R. C. 1855. (See Wilkes v. Ferris, 5 Johns. 
835; 5 Term Rep. 204.) 

IV. The assignees have no authority to give a preference to 
one creditor over another. Their powers are limited by the pro- 
visions of the deed, and must be exercised by them accordingly, 
except so far as they may be restrained or modified by a court of 
competent jurisdiction. 

Even admitting that the plaintiff has a priority over the other 
creditors, the fact is one that cannot be determined by the 
assignees ; and the Circuit Court had no greater jurisdiction than 
they had, and could not, owing to this fact, grant the relief 
claimed, had it been manifest that plaintiff had the asserted 
priority. The statute regulating assignments (R. C. 1855, ch. 8) 
prescribes the manner in which assignees shall execute their trusts, 
and it nowhere confers the power claimed for them in this pro- 
ceeding. If the priority really existed, as asserted by the plain- 
tiff, it could be maintained by a direct proceeding in the Circuit 
Court against the assignees and the creditors mentioned in the 
deed. 


R. O. Boggess, for defendant in error. 


The effect of the statute (R. C. 1855, p. 1440, § 7) on the 
deed of assignment was the same as if its provisions had been 
expressly incorporated therein, and the assiguees were as much 
bound to allow and pay the claim of Cass county according to its 
priority, as if they had so expressly been directed by the terms of 
the deed of assignment. (2 How. 608; 31 Mo. 205; Town- 
send vy. Townsend, Peck’s R. 1.) 
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Apams, Judge, delivered the opinion of the court. 


Abram Cassell, as treasurer of Cass county, became defaulter 
for school funds to the amount of $3,911.90, and in 1860 made a 
general assignment of all his personal property for the benefit of 
certain named creditors, who by virtue of the assignment were 
to be first paid, and then all of his other creditors if there was 
enough property left. He was insolvent, his property not being 
sufficient to pay the debts. The county debt was not named or 
provided for in the assignment, unless it came under the general 
clause of ‘‘ all other creditors.” 

Section 7, article vit, of the school law of 1855 (R. C. 1855, 
p- 1440) provides that ‘‘in case any officer or other person 
indebted or accountable for any money or property due or belong- 
ing to the State or any township or district, on account of any 
school fund or income thereof, shall die, become insolvent or 
bankrupt, or shall make a general assignment of his property and 
effects, the debt or amount so due and to be accounted for shall 
have priority over other debts, and shall be first paid.” 

By virtue of this section of the school law, the debt of the 
county of Cass against Abram Cassell stood as a preferred debt, 
independent of the assignment, and overruled the provisions of 
the assigument. It was the duty of the assignees when called 
upon, if in funds, to pay this debt and deduct it from the assets 
of the assignment; for the assignment was made subject to this 
provision of the statate. (See Burr. Assign. 541.) 

The law did not require the county to present this debt for 
allowance by the assignees, and in fact they had no jurisdiction 
to allow and give it a preference under the provisions of the 
assignment. Section 39 of the assignment law (R. C. 1855, p. 
210) declares that ‘‘ every provision in any assignment hereafter 
made in this State, providing for the payment of one debt or 
liability in preference to another, shall be void; and all debts 
and liabilities within the provisions of the assignment shall be 
paid pro rata from the assets thereof.” 

This. section clearly indicates that only such debts as can be 
paid pro rata are to be presented to the assignees for allowance, 
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and where a creditor, as in this case, has an existing preference, 
independent of the assignment, it does not come within its pro- 
visions ; and if such preference is to be maintained it must be 
by overriding the provisions of the assignment, and not by a 
decision of the assignees on a presentation of the claim to them. 
Hence the presentation of this county debt to be allowed and 
preferred by the assignees, and the appeal from them to the 
Circuit Court, were without any warrant of law, and the whole 
proceedings were curam non judice and ought to have been 
dismissed. If the assignees refuse to pay the county debt, the 
county is not without redress. It may bring its suit in the regular 
way by an action in the nature of a bill in equity, and compel 
them to pay the debt out of the assets in their hands. 

It is argued that the action of the school law above referred 
to, giving a preference to this debt, is unconstitutional. It has 
been the law of this State ever since we have had a school fund 
to protect. We know of no provision of the State or Federal 
constitution with which it comes in conflict. The State Legisla- 
ture has the power to pass all laws not prohibited by the consti- 
tution of this State or the constitution of the United States. 
There is no clause in our State constitution which prohibits the 
Legislature from passing such a law, and it violates no provision 
of the constitution or laws of the United States. 

Under these views the judgments of the District and Circuit 
Courts will be reversed and the proceeding dismissed. The other 
judges concur. 











Ruta Luoyp, Defendant in Error, v. THe Paciric RamroaD 
Company, Plaintiff in Error. 


1. Railroad companies — Damages — Freight depots — Negligence. — Under 
section 5 of the damage act (Wagn. Stat. 520), taken in connection with sec- 
tion 48 of the act concerning railroads (Wagn. Stat. 310-11), railroad compa- 

nies are not, regardless of the question of negligence, liable for the killing 

of stock in incorporated towns or cities, near their freight and passenger 
depots, where goods are wont to be received and shipped, although the track, 
at the point of the accident, was unfenced. 
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Error to Moniteau Circuit Court. 

































J. NM. Litton, for plaintiff in error. 


If there are certain approaches: to railroad depots in villages 
and towns, in actual and constaht use by the public, and which 
necessarily are left unfenced in order to enable the public to ship 
and defendant to receive and deliver freight. and to perform 
the duties which the law requires of it, and if, the same being 
fenced up, a public nuisance would be created, defendant is not 
liable for failure to fence such avenues of approach and departure, 
and is not responsible in damages, without proof of negligence, 
for steck killed which get upon the track through such avenues. 
(Ind. & Cin. R.R. v. Oestel, 20 Ind. 231; Ind. & Cin. R.R. v. 
Kinney, 8 Ind. 404; 6 Ind. 144; Ind. R.R. v. Parker, 29 Ind. 
471; Lehey v. Hudson R.R., 4 Robt., N. Y., 214; Vandecker 
v. R. & S. R.R., 13 Barb. 390; Parker v. R. & R. R.R., 16 
Barb. 315 ; 2 E. D. Smith, 257; Ill. Cent. R.R. v. Swearingen, 
47 Ill. 206; T. & W. R.R. v. Daniels, 21 Ind. 256.) 

When the literal requirement of the statute would create a 
public nuisance or compel the railroad to do an unlawful act, 
then it will be construed to require that act, if such a construc- 
tion is possible. 

In every sense the approaches to a depot and the ground in the 
immediate vicinity are public highways. No order of a County 
Court, no dedication by a plat, is necessary to create such a public 
crossing as will exempt defendant from fencing. It is enough 
that the crossing is used by the public. To hold that the statute 
requires this depot ground to be fenced is at utter variance with 
the entire spirit of the statute. 


Burke §& White, for defendant in error. 











Buss, Judge, delivered the opinion of the court. 


The plaintiff brought suit under the fifth section of the aamage 
act (Wagn. Stat. 520) for killing her cow, and showed that at 
the place where the carcass of the cow was found, the road was 
not fenced; but it appeared that there was a fence on the south 
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side of the track, and that the ground upon the north side, 
between the track and the public highway, was contiguous to a 
railroad station, and was used for receiving and delivering 
freight, etc. The following instruction, asked by defendant and 
refused by the court, embraces the only proposition necessary to 
be considered: ‘‘If the jury believe from the evidence that the 
cow was killed in the open grounds of defendant, at defendant’s 
station, and that it was necessary for the transaction of business 
with the public, and for its convenience in the reception and dis- 
charge of freight and passengers, that such space should be left 
open, they will find for defendant.” 

By refusing to give this instruction in connection with the evi- 
dence and other rulings, the court held that the railroad company 
was under obligation to fence its track at its passenger and 
freight depots, without regard to the inconvenience thereby 
caused to those who operated the road or to the public; and that, 
unless such fence was made, the company was liable to pay for 
all animals killed, without regard to the question of negligence. 

This view might be warranted by a literal interpretation of the 
statute. It provides in general terms that when any animal shall 
be killed by the cars, etc., the owner may recover its value with- 
out any proof of negligence, but that the provision shall not apply 
to any accident occurring where the road is inclosed by a lawful 
fence, or in the crossing of any public highway. But such inter- 
pretation would hold railroad companies to this extraordinary 
responsibility unless they should fence up their tracks in towns 
and villages and at all their places of doing business; in a word, 
it would obligate them to commit a public nuisance, and to render 
it inconvenient or impossible to transact their business — to per- 
form, indeed, the office of their creation. The statute should 
receive no such unreasonable construction, but should be inter- 
preted in connection with section 48 of the chapter concerning 
railroads (Wagn. Stat. 810-11), which obligates railroad com- 
panies, among other things, to fence their road where it passes 
through or along cultivated fields or uninclosed prairie lands. It 
might extend even further than that, but it cannot receive the 
construction given it by the court below. 
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This court has unformly held that railroad companies are-under 
no obligation to fence their track where it crosses the plat of a 
town or city. (Meyer v. North Mo. R.R. Co., 85 Mo. 353 ; Iba 
vy. Hann. & St. Jo. R.R. Co., 45 Mo. 469; Wier v. St. Louis & 
Iron Mountain R.R. Co., 48 Mo. 558.) In Indiana, under a 
similar statute, the exemption is extended to grounds necessary 
to be kept open for the use of the public or the road. (Ind. & 
Cin. R.R. Co. v. Kinney, 8 Ind. 402; Ind. & Cin. R.R. Co. v. 
Oestel, 20 Ind. 231.) 

This proceeding was instituted before a justice of the peace, 
and under the general statement of the cause of action the plain- 
tiff would be entitled to recover if she could show actual negli- 
gence by which her property was ‘destroyed. To enable her to 
do this, in reversing the judgment the cause will be remanded. 
The other judges concur. 


‘ 





8. S. Boyp ef al. Respondents, v. ALFRED Jones ef al., 
Appellants. 


1. Sheriff’s deed — Sale after return term, etc.—The deed of a sheriff is not 
invalid because its recitals show that the land conveyed had been levied on by 
his predecessor in office more than a year before, when it further shows that 
the lands were sold at the first term at which sale could be made. 

2. Ejectment — Execution sale — Outstanding title.— Defendant in an execu- 
tion cannot defeat an action of ejectment brought against him’ by a purchaser 
at the execution sale, by setting up an outstanding title. And the same rule 
obtains in case of one claiming under such title, where he had acquired pos- 
session under defendant in the execution. If he wishes to assert his title he 
must first yield his possession so acquired from defendant in the execution, 
and then bring his action of ejectment. 


Appeal from Lafayette Circuit Court. . 
E. L. King §& Bro., for appellants. 


There are no recitals in the deed as to how Price got out of 
office, or showing that Adamson had any authority to make this 
deed. If Price was out of office as contemplated by section 58 
of the execution law (Wagn. Stat. 612, § 58), then it was clearly 
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the duty of Adamson to receive the executions, ‘‘ and proceed to - 
execute the same in the same manner as if such writs had been 
originally directed to him ;”? and to do this he must have made a 
levy, which he did not do, or at least there is no recitation that 
he did. If Price was out of office as contemplated by section 60 
of the execution law (Wagn. Stat. 618, § 60), then he should 
have gone on and made the sale and deed; and if he could have 
done so, then Adamson could not, because both could not exercise 
the same power at the same time. If Price was out of office as 
contemplated by section 61 of the execution law (Wagn. Stat. 
613, § 61), then in making a deed he should unquestionably 
have recited that Price had died, or had been removed from office, 
or was otherwise disqualified from acting, reciting even how or 
in what way he became disqualified from acting, so that it would 
appear clear upon the face of the deed that the predecessor was 
disqualified, and also that he (Adamson) had authority to make 
the deed. The deed of the sheriff should have contained all the 
necessary recitals to show clearly and beyond question that the 
law had been complied with, and that the officer had the authority 
to make the sale and deed; this deed, being deficient in these par- 
ticulars, should not have been admitted in evidence. 


Wallace & Mitchell, for respondents. 


I. A defendant in execution, and those acquiring possession 
under him, cannot defeat the recovery in ejectment of the pur- 
chaser at sheriff’s sale by setting up an outstanding title. The 
reason of the rule, say the authorities, when applied to the de- 
fendant in the execution, is obvious enough. The purchaser buys 
the possession, if nothing more, and the defendant must give up 
the possession ; and a person holding under the defendant in the 
execution, or getting possession from him, stands in no better 
attitude than the defendant in the execution. (Jackson ex dem. 
Klein v. Graham, 3 Caines, N. Y., 188-9; Laughlin v. Stone, 
5 Mo. 43; Page v. Hill, 11 Mo. 161-3; Maston v. Bush, 10 
Johns. 223; Jackson ex dem. Witherell & Hyde v. Jones, 
9 Cow. 192-3 ; Jackson v. Scott, 18 Johns. 94.) The reason 
of the rule equally applies where the defendant has in the mean 
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time, after execution sale, delivered up possession to another. 
(10 Johns. 224; Page v. Hill, 11 Mo. 162-3.) 

II. The sheriffs deed, offered and read in evidence by 
respondents, contains all the recitals required by the statute, and 
is evidence of the facts therein stated. (Wagn. Stat. 612, § 54; 
McCormick v. Fitzmorris, 89 Mo. 24.) This deed is not im- 
peached by appellants, and is conclusive, in this case, as to the 
facts recited therein. (Stewart v. Severance ef a/., 43 Mo. 
$22, 332.) 

Ill. The successor to a sheriff must proceed to do all things 
remaining to be done in relation to execution of process com- 
menced and partly executed by bis predecessor. (Duncan v. 
Matney, 29 Mo. 368; Carr v. Youse, 39 Mo. 346; Wagn. Stat. 
611, § 51; Jeanes v. Wilkins, 1 Ves. Sr. 195; Merchants’ Bank 
of St. Louis v. Harrison et a/., 39 Mo. 338, 443.) 


Apams, Judge, delivered the opinion of the court. 


This was an action of ejectment for lands in Lafayette county, 
brought by respondents, as purchasers at execution sale, against 
the appellant, Alfred Jones, defendant in the judgment and exe- 
cution under which the sale was made. Thomas Jones was, after 
the commencement of the suit, on his own application, made a 
co-defendant. The answer denied the respondents’ right to the 
possession, etc. The respondents, to maintain their right to the 
possession, produced a sheriff’s deed, the recitals of which show 
that at the May term, 1864, several judgments had been rendered 
in the Lafayette Circuit Court against Alfred Jones, and that exe- 
cutions issued on these judgments, and were put into the hands of 
the then sheriff, Price, who levied the same on the lands in dis- 
pute, and, before any sale, delivered the said executions to his 
successor, Adamson, who sold the lands under those executions 
at the November term, 1865 — that being the first term at which 
a sale could be made— having given due notice of such sale 
and the respondents became the purchasers. 

When this deed was offered as evidence the defendants objected, 
alleging as reasons for its exclusion, ‘‘ that the sale was not 
made upon proper notice, nor by the proper officer, nor upon 
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proper levy.”” But the court overruled the objection and suffered 
the deed to be read in evidence, and the defendant excepted. 

The respondents introduced several witnesses who testified that 
the appellant Jones, for several years before the judgments, was 
in the actual possession of the premises, residing there, and con- 
tinued in such actual possession down to the time of the trial, 
being then as before in actual possession. And on the part of 
the appellants, Alfred Jones testified that his son Thomas Jones 
took possession of the premises in the year 1865, cultivated the 
farm that year, hiring two hands to work for him, and disposed 
of all the proceeds of the crop; that he, Alfred Jones, resided 
with him, but was at home very little; was absent most of the 
time trading in stock at St. Louis and other places, and that his 
son Thomas, in the latter part of the year 1865, removed to 
Louisiana, requesting him, Alfred Jones, to hold possession for 
him, Thomas Jones, which he said he did by the acquiescence and 
consent of McGirk, the trustee under a deed of trust made by 
the said Alfred Jones and others, creditors of said Alfred Jones, 
and that he held possession in this way until the time of bringing 
this suit. 

It is evident from this testimony that there was in reality no 
change of possession. Alfred Jones continued in possession as 
he had done before, or if Thomas Jones had any possession at 
all it was obtained from Alfred Jones. 

The appellant offered in evidence the deed of trust above 
referred to, and also a deed which was made by the trustee, 
McGirk, to Thomas Jones, as purchaser under the deed of trust, 
this last deed being made after the commencement of this suit. 
These deeds were excluded by the court, and appellants excepted. 

We see no objection to the sheriff’s deed. (See Stewart v. 
Severance e¢ al., 43 Mo. 822.) It certainly passed all the title 
the defendant in the execution had at the time of the rendition of 
the judgments. Alfred Jones had no right to show an outstand- 
ing title to defeat the recovery of these lands by the purchasers 
at execution sale, and his son Thomas Jones, who obtained 
possession, if any, from him, was in the same condition. If he 
wished to assert his title he must first yield up the possession 
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acquired from the defendant in the execution, and then bring his 
action of ejectment. 

It is against the policy of the law to allow an execution pur- 
chaser to be deprived of his rights by such a defense as was set 
up in this case. (See Page v. Hill, 11 Mo. 149.) 

The judgment of the Circuit Court is affirmed. The other 
judges concur. 


2. 
4 





Mary Worsuay, Plaintiff in Error, v. WILLIAM CALLISON ef ai., 
Defendants in Error. 


1. Dower— Equitable estate — Purchase-money not fully paid— No dower 
attaches, when.--Where the purchase-money on a title bond for land was not 
fully paid, and the equitable interest of the husband in the land was sold prior 
to his death, his widow can have no dower therein. As the equity of the hus- 
band was not such as would entitle him to a decree for the legal estate, there 
was no resulting trust in his favor, and the vendor was not seized to his use, 
within the meaning of the first section of the dower act. 


Error to Morgan Circuit Court. 
F. A. Spurlock, for plaintiff in error. 


A widow is entitled to dower in lands held by her husband 
under an executory contract, although all the purchase-money 
was not paid. (Brewer v. Vernondale, 6 Dana, 204; 7 Gray, 
533 ; Stephens v. Smith, 4 J. J. Marsh. 64.) The true rule 
seems to be that the widow is entitled to dower where the husband 
had an equity in fee which would authorize the demand to the 
chancellor to decree title. (Bailey v. Duncan, 4 Monr. 262.) 

A person holding title in fee through the husband is estopped 
from controverting the widow’s right to dower, unless he shows 
an outstanding title. (Brancroft v. White, 1 Cairnes, 185.) If 
the husband purchases lands, takes possession, makes improve- 
ments, and pays part of the purchase-money, the widow is entitled 
todower. (Smiley v. Wright, 2 Ohio, 513; Wall v. Hill, 7 Dana, 
174.) The small sum of $13, due on a sale of $600, is too tri- 
fling to offset the natural rights of a distressed woman and her 
children. 
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Campbeli & Pemberton, for defendants in error. 


The husband was never seized of such an estate as would entitle 
his widow to dower. (Wagn. Stat. 588, §1.) The whole of the 
purchase-money must be paid up before dower attaches. If it 
is not paid up in the lifetime of the husband it must be paid up 
out of his estate, or by some one for him. (Wagn. Stat. 538, 


§§ 2, 3.) 


Buiss, Judge, delivered the opinion of the court. 


The plaintiff’s husband was possessed of an equitable interest 
in certain real estate, as purchaser by an unsatisfied title bond, 
and before his death his interest was sold upon execution against 
him, and bid in by defendant, who afterward obtained a deed 
from the vendor. She now seeks to have her dower assigned her 
out of said land. 

At common law the wife has no dower in equitable interests 
acquired under executory contracts of purchase, as the seizin of 
the real estate by the husband was an essential requisite to the 
right of dower. (Scribn. Dow. 237, 395, ch. 12, 20.) Our 
statute (Gen. Stat. 1865, ch. 180, §§ 2,3; Wagn. Stat. 538) 
provides for dower in lands held at the husband’s decease by an 
unsatisfied contract, if the consideration remaining due shall be 
paid out of his assets, or if the land shall be sold by order of 
court or by virtue of any power in the contract or will of the 
husband. In the latter case, however, the widow cannot hold 
against the lien for the purchase-money. Under neither of these 
provisions can the plaintiff claim dower, for the husband’s interest 
in the property had been sold away from him before his death. 

The only claim, then, which she can have is under section 1, 
which not only gives dower in lands of which the husband was 
seized as an estate of inheritance, but also when they are held to 
his use. The provision is as follows: ‘‘ Section 1. Every widow 
shall be endowed of the third part of all the lands whereof her 
husband, or any other person to his use, was seized of an estate 
of inheritance at any time during the marriage,” etc. It is thus 
seen that the widow has the same right of dower in lands held in 
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trust to the use of the husband as though he was seized in fee, 
and the right extends to any lands held by him or in trust for 
him ‘‘ at any time during the marriage.” 

When an executory contract for the purchase of lands is fully 
executed by the purchaser, there is a resulting trust in his favor, 
and the vendor has no further claim upon the lands, but is seized 
in trust to the use of the purchaser. If this be not so, our stat- 
ute has made no provision for dower in land embraced in such 
contracts; for, as we have seen, the only specific provisions are 
in regard to contracts where part of the purchase-money is due, 
so that if the widow is to be endowed in lands wholly paid for 
but not deeded, it must be because they are embraced in that 
provision of section 1 which subjects to dower lands whereof 
others are seized to the use of the husband. 

In Virginia the statute of 1785, providing that ‘‘when any 
person to whose use, or in trust for whose benefit, another is or 
shall be seized of lands, etc., hath or shall have such inheritance 
in the use or trust—as that if it had been a legal right, the husband 
or wife of such person would thereof have been entitled to curtesy 
or dower—such husband or wife shall have and hold, and may, 
by the remedy in similar cases, receive curtesy or dower of such 
lands,” etc., is held to cover equitable estates acquired by execu- 
tory contracts of purchase, provided the equity of the husband 
was such that a court would decree the legal estate. (Claiborne 
v. Henderson, 3 Hen. & M. 322.) Kentucky adopted the same 
statute and gave it the same interpretation. (Bailey v. Duncan, 
4 Monr. 136.) But the court in subsequent cases (Hamilton v. 
Hughes, 6 J. J. Marsh. 581; Heed v. Lord, 16 B. Monr. 114) 
confined the right of dower to equitable interests existing at the 
time of the husband’s death, and refused to extend it to perfected 
equitable estates when the contracts or title bonds had been 
assigned during his life. 

Our own statute would seem unambiguous in this regard. Yet 
it is not necessary to pass authoritatively upon the question, as I 
cannot regard the equitable estate under consideration as coming 
within the purview of section 1, and for the reason that the title 
bond given the plaintiff’s husband appears not to have been fully 
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paid up. The amount specified in the condition as due the vendor 
- was $100, and of that sum $13 were unpaid at the time of the 
sheriff ’s sale. . 

Counsel speak of the amount as trifling, etc., and that so small 
an amount should make no difference with the plaintiff’s rights. 
But the rules that regulate estates are exact, almost mathematical 
in their character, and if there is anything due and known to be 
due, the contract certainly is not executed and the trust is not 
fixed. If the equity of the husband was not such as would entitle 
him to a decree for the legal estate, there was no resulting trust 
in his favor; hence, though the vendor was seized, it was not to 
his use, and we have no certainty that he ever would become so 
seized. The vendee, it is true, had an equity, but it could not 
be complete so as to charge the vendor as a naked trustee so long 
as there was anything to do on his part; and, while so incomplete, 
the equity passed out of his hands. Had he retained the equity 
until his death without having satisfied the bond, the plaintiff 
would, as we have seen, be entitled to dower under the second or 
third sections ; but having parted with it, although not willingly, 
no dower can attach. 

Judgment affirmed. The other judges concur. 


> 





Herman Nezgr, Defendant in Error, v. Jonn S. Sgegty e¢ ai.,, 
Plaintiffs in Error. 


1. Vendor and vendee — Part performance — Attachment.—Where the vendee 
of land has paid the purchase-money, taken possession and made improve- 
ments, the vendor is seized to his use, and the title in the vendee is subject to 
attachment and sale under execution. 


Error to Moniteau Circuit Court. 


Drafin § Muir, for plaintiffs in error. 


I. Anderson, at the time of the attachment and sheriff’s sale, 
had no interest in the land in controversy which could be sold 
under execution. He had no seizin in law or equity; nor did 
Seely, at the time of the attachment, hold the title for Anderson’s 

14—voL. XLIx. 











210 JEFFERSON CITY. 


Neef v. Seely et al. 2 








use. There was nothing to sell, so far as the land was concerned, 
and nothing could pass by the sale. (1 Wagn. Stat. 605, § 16; 
18 Johns. 94; 1 Johns. Ch. 52; Walter v. Stewart, 1 Caines, 
47, 72; 10 Mo. 8399; 16 Mo. 180; 17 Mo. 394; 42 Mo. 54.) 

Il. The first contract between Seely and Anderson had been 
rescinded long before the attachment and sale, and Anderson had 
abandoned the possession of the land to Seely, and Seely had 
promised to hold the land for other parties. The original being 
@ verbal contract, the parties had the unquestinable right to 
rescind it by a like verbal agreement; and after the same had 
been rescinded, and Anderson had abandoned the possession, he 
could not have enforced the original agreement. And no other 
person can do so who only claims to have purchased his interest. 
At most, Seely could not be held liable to pay anything more than 
the money he had received after the contract had been rescinded. 
(10 Mo. 186; 15 Mo. 815; Broom’s Leg. Max. 647.) 


Burke § Howard, for defendant in error. 


At the time of Hazell’s attachment and the sale thereunder, 
Anderson had such an interest in the lot in controversy as might 
be sold under execution. (Gen. Stat. 1865, p. 636, § 2; id. 
639, § 39; zd. 642, § 16; Brant v. Robertson, 16 Mo. 147, 
149; Benton v. Mullanphy’s Ex’r, 8 Mo. 650; McNair v. 
O’Fallon e¢ a/., 8 Mo. 188.) 


ApaMs, Judge, delivered the opinion of the court. 


This was a suit to coerce the legal title to a lot in Tipton, in 
Moniteau county, from the defendants as heirs of William T. 
Seely, deceased. The petition alleges, in substance, that William 
T. Seely, in his lifetime, by verbal contract sold the lot to one 
Andrew Anderson ; that Anderson took possession under the con- 
tract, paid the purchase-money, and made valuable improvements. 
Afterward one Hazell by attachment sued Anderson, levied on 
this lot, and finally obtained judgment in the attachment; and the 
lot was sold on execution issued on this judgment, the plaintiff 
became the purchaser, and the sheriff made him a deed in due 
form for the same. Seely, the ancestor of defendants, died with- 
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out making a deed, leaving the defendants as his heirs at law; 
and the petition prays that the title be divested out of the said 
heirs and vested in the plaintiff. 

The defendants set up as a defense that after the sale by their 
ancestor to Anderson, and before the attachment and execution 
sale, Anderson abandoned his purchase and delivered the lot back 
to Seely, and thereby intended to rescind and did rescind the 
contract with Seely. 

There was replication denying the answer. The case was sub- 
mitted to the court, which found the issues for the plaintiff, and 
by its judgment vested the legal title in him. 

The evidence establishes the facts very much as they are stated 
in the petition. The evidence on the part of the defense showed 
that Anderson, prior to the attachment, left the county and never 
returned. But it was in evidence that before he left he put the 
property in Seely’s possession by a verbal arrangement, to be held 
by Seely, not as Seely’s property, but as Anderson’s, to secure 
some parties who had become his sureties on a note. 

We cannot see that there was any such abandonment of the 
property as to rescind the contract with Seely. Whilst a contract 
for the purchase of land is in fiert, and before the payment of the 
purchase-money, if the purchaser evinces an intention to abandon 
the purchase and leaves the property, he would come into a court 
of equity with a bad grace to enforce a specific performance of 
such contract. The court would leave him to his remedy at law 
if he had any; or where he had made valuable and lasting im- 
provements, it might entertain a bill to remunerate him for such 
improvements, so as to place the parties im statu quo. 

That is not this case. Seely had received the purchase-money, 
and the purchaser took possession and made improvements. That 
being the case, there can be no doubt, under our laws, that Seely 
was seized to the use of Anderson, and such title in Anderson 
was subject to attachment and sale under execution. (Anthony 
v. Rogers, 17 Mo. 394.) 

We see no reason for disturbing the judgment of the Circuit 
Court. Let it be affirmed. Judge Bliss concurs. Judge Wagner 
absent. 
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Curistina LaupMaN é?¢ a/., Respondents, v. Benton H. [neram, 
Appellant. 


1. Contracts — Deed — Encumbrances — Parol consideration.— In an action on 
@ covenant against encumbrances, for amount paid by plaintiff for taxes, de- 
fendant may prove that in addition to other considerations named in the deed, 
plaintiff had made a parol agreement to pay off said taxes. 

Although in general all stipulations and declarations anterior to and 
cotemporaneous with a written agreement are merged in it and cannot bo 
proved by parol, it is further true that additional considerations not incon- 
sistent with those named in a deed may be proved by parol. 


Appeal from Pettis Circuit Court. 
Phillips §& Vest, for appellant. 


The evidence did not vary or contradict the stipulations of the 
deed. To show another or additional consideration to that ex- 
pressed in it was not repugnant to it. (See 6 Cush. 549, 553, 
557; 17 Mass. 249, 257; 14 Mo. 482; 39 Mo. 250; 3 Hill, 
219; 26 Iowa, 97, 110; 15 Wend. 308, 310-11, 313; 33 Wis. 
519; 23 Ind. 590; 26 N. Y. 378; 16 Wend. 460; 41 N. Y. 
316.) 


J. Montgomery, Jr., for respondents. 


The court properly excluded the testimony of the defendant 
Ingram. The object and effect of his testimony was to prove 
anterior stipulations and representations, and those made at the 
same time as the written contract, as evidenced by the deed, 
and was clearly inadmissible. They were merged in the written 
instwument. (Gooch v. Connor, 8 Mo. 393.) It also tended 
to contradict, control and vary the written contract, and was 
inadmissible. (Smith’s Adm’r v. Thomas, 29 Mo. 807; Peers 
v. Davis, Adm’r, 29 Mo. 184.) This was offering parol testi- 
mony, in an action upon a covenant, of the knowledge or under- 
standing of the parties at the time of entering into the covenant, 
and was inadmissible to control the force and effect of the cov- 
enant. (Singleton v. Fore, 7 Mo. 515; Harlow v. Thomas, 15 
Pick. 70; Donnell v. Thompson, 1 Fairf., Me., 177.) If the 
encumbrance had been excepted by a verbal agreement, the deed 
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should show it. (Estabrook v. Smith, 6 Gray, 578; Townsend 
v. Weld, 8 Mass. 146.) Such evidence is not admissible on the 
ground that the payment of the taxes was a part of the consid- 
eration. (Spencer v. Tilden, 5 Cow. 144, 509; 1 Greenl. Ev., 
§ 281 and note; Preston v. Merceau, 2 Blackst. 1449; Gooch 
v. Connor, supra.) If such a construction were placed upon 
the rule of evidence, it might be claimed in every case of a 
breach of covenant. (Howard v. Thomas, 12 Ohio St. 205-6 ; 
Mott v. Palmer, 1 Comst. 575-6.) And the covenant of warranty 
would become no engagement whatever on the part of the grantor 
for the goodness of his title. (Collingwood v. Irwin, 3 Watts, 
Penn., 309. ) 





ApAMS, Judge, delivered the opinion of the court. 


The plaintiff, Christina Laudman, who is the wife of Jacob 
Laudman, exchanged lands with the defendant. Each party’s 
land was valued at the time, which valuation was a part of the 
consideration or purchase-money to be expressed in the deed. 
The balance of such consideration was the taxes for the current 
year, which in each case were to be assessed in the respective 
names of the grantees and paid by them. The deed from the 
defendant to the plaintiff Christina contained a covenant against 
encumbrances. The plaintiffs paid the taxes above referred to, 
which were a lien at the time the defendant made his deed to said 
Christina, and then brought this suit on the covenant against 
encumbrances. The defendant set up the foregoing facts as a 
defense, and offered to prove them by parol evidence, but the 
court excluded this evidence. 

It seems to me that there is very little conflict in the authorities 
that one may prove by parol evidence additional considerations 
not inconsistent with the one mentioned in the deed. 

Suppose a party should sell lands for $2,000, and only $1,000 
of the purchase-money was mentioned in the deed as the consid- 
eration, and it was agreed at the time that the grantee should 
retain the balance of the purchase-money not mentioned in the 
deed to pay off an existing encumbrance to the amount of the 
money so retained, and afterward actually applied the money in 
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payment of the encumbrance, could not this agreement be proved 
by parol in a suit by the grantee on the covenants against encum- 
brances ? 

We know the general rule to be that all stipulations and decla- 
rations anterior to and cotemporaneous with a written agreement 
are merged in the writing and cannot be proved by parol. (See 
Gooch v. Connor, 8 Mo. 394.) But the exception, if it be an 
exception, is equally as well established, that one may by parol 
evidence prove additional considerations not inconsistent with those, 
recited in a deed. That is what the defendant undertook to do 
in this case. It was part of the consideration or purchase-money 
that the plaintiffs were to pay the existing taxes, and if the defend- 
ant himself had paid them in discharge of his covenant, he might 
have recovered them back as the unpaid portion of the purchase- 
money, and proved his case by parol evidence. The plaintiffs, 
therefore, in paying these taxes only paid the balance of the pur- 
chase-money due to the defendant. (See Brackett v. Evans, 1 
Cush. 79; Preble v. Baldwin, 6 Cush. 549.) The court, there- 
fore, erred in rejecting the parol evidence offered to establish this 
defense. So far as we can see, the plaintiff, Laudman, was a 
competent witness. 

Let the judgment be reversed and the cause remanded. The 
other judges concur. 


<> 





E. M. Camppeti, Appellant, v. PoLk County, Respondent. 


1. Revenue — County warrant — Special fund.— The holder of a county war- 
rant made payable out of a special fund cannot recover in an action against 
the county thereon, after tnat fund has been exhausted. 


Appeal from Polk Circuit Court. 


T. 4. Sherwovd, for appellant. 


I. The liability of the county is general, and is not restricted 
by the warrant being payable out of a particular fund. (Ubs- 
dell & Pierson v. Cunningham, 22 Mo. 124; Terry v. Milwaukee, 
15 Wis. 490; Savage v. Supervisors of Crawford County, 10 
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Wis. 49; td. 73; Lyell v. Supervisors Lapier County, 6 M. L. 
446 ; Paddock v. Symonds e¢ a/., 11 Barb. 117; Young v. Cam- 
den, 19 Mo. 309; Campbell v. The County of Polk, 3 Iowa, 
467; Clark v. Des Moines, 19 Iowa, 199. ) 

II. There was no such fund as the one on which the warrant 
was drawn. Campbell’s only remedy, then, is against the county ; 
he having done everything in his power to collect out of the par- 
ticular fund, his warrant becomes due and payable from the 
county forthwith. (See above cited authorities. ) 

Ill. A warrant, when drawn in the mode provided by law, is, 
in legal effect, the promissory note of the county. (Clark v. Des 
Moines, supra ; Board of Commissioners v. Day, 19 Ind. 450.) 

John S. Phelps, for respondent. 


The internal improvement fund, like the road and canal 
fund, was a special find derived under the act of Congress, 
September, 1841, and set apart for purposes of internal im- 
provement. (R. C. 1855, p. 991, §§ 1, 2 and 4.) County 
Courts have no power to charge the revenues of counties with 
expenditures for internal improvement. Plaintiff delayed for 
seven years the collection of his demand from the fund on which 
it was drawn, and has no right on this state of facts to require 
the people now to be charged with the indebtedness. (Pettis 
County v. Cooper, 17 Mo. 479 ; State v. Cooper County Court, 
id. 507.) 


ApamMs, Judge, delivered the opinion of the court. 


The plaintiff, as assignee, sued Polk county on a warrant 
drawn on the ‘‘ internal improvement fund.” Upon the trial of 
the case it was proven that there was no internal improvement 
fund; that it had been exhausted; and upon this evidence the 
court found for and gave judgment for the defendant. The Dis- 
trict Court affirmed this judgment. 

The plaintiff was not entitled to recover on this warrant, as it 
was to be paid out of a specific fund which had been exhausted. 
The principles laid down by this court in Kingsberry v. Pettis 
County, 17 Mo. 479, are applicable to this case. In the case 
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referred to, Kingsberry was the assignee of a warrant on the 
county treasurer of Pettis county, ‘‘ payable out of the road and 
canal fund,” and the court held that he could only look to the 
road and canal fund, and could not compel the county to pay the 
warrant out of its own proper funds. 

Judgment affirmed. The other judges concur. 





GovERNOR, OPINION OF THE CouRT IN RESPONSE To. 


1. Constitution — Opinion of Supreme Court — Governor entitled to, when.— 
The judges of the Supreme Court have the right to determine for themselves 
whether the “occasion” is such as, under section 11, art v1, of the State 
constitution, to warrant the governor in calling upon them for their opinion. 

2. Bonds, Pacific Railroad — Payable, when — Out of what fund — By whom 
—In what money.—1. The State Pacific Railroad bonds of January 16, 
1852, are payable twenty years from date, and the time of their payment is 
not postponed by the provision incorporated in the bonds making them 
redeemable, in the pleasure of the Legislature, at any time after the expira- 
tion of twenty years. 

2. Said bonds can only be paid out of a fund expressly appropriated for 
that purpose by the Legislature. 

8. The State interest fund created by the act of 1855 (R. C. 1855, p. 1487) 
and the State sinking fund created by. the act of 1865 (Wagn. Stat. 1281; see 
also Sess, Acts 1871, p. 80), were appropriated for the payment of these 
among other State bonds. 

4. Payment is to be made by the State commissioners created by said acts, 
without any further order than that contained in the acts. If there be not 
funds enough on hand to pay the bonds as they mature, they are required to 
sell such bonds as they may have purchased, so as to raise money for that 


purpose. 

5. Said bonds, according to their terms, are payable in gold or silver coin. 
And this provision contained in the bonds is not overruled by the legal- 
tender acts passed by Congress in 1862. And it would be a breach of the 
contract entered into by the State in issuing these bonds to order their pay- 
ment in legal-tender notes. 


Per Buss, Judge. 


1. State bonds — Governor, authority of to contract for payment in specie.— 
The State by the course of its Legislature is estopped from now disputing 
the authority of the governor to contract for the payment of State bonds in 
gold and silver. 
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SuprREME Court Rooms, JEFFERSON Crry, Jan. 23, 1872. 
To his Excellency the Governor of the State of Missouri: 
Smr: The judges of the Supreme Court have received your 
communication of date of January 22, 1872, addressed to them 
in these words : 


** To the Honorable PutLEMon Buitss, Davip WAGNER, WASHINGTON ADAMS, 
Judges of the Supreme Court of the State of Missouri: 

“In accordance with section 11 of article v1 of the constitution of the State, 
I submit to your honorable body the subjoined interrogatories, premising them 
with the following statement : 

“Certain bonds of the State, issued in aid of the Missouri Pacific and Han- 
nibal & St. Joseph Railroads, under the act of February 22, 1851, a copy of 
one of which bonds is herewith submitted to your inspection, according to the 
stipulations expressed therein, matured on the 14th inst., and other bonds of 
the same series mature at different dates during the present year. 

“The fund commissioners of the State, acting under the provisions of chap- 
ter 128 of Wagner’s Statutes, and the acts of March 20, 1870, and March 9, 
1871, having given notice of their intention and having funds in their posses- 
sion in the sinking fund, duly appropriated and set apart under the acts enu- 
merated, proceeded to make payment of the bonds maturing on the 14th inst., 
according to the stipulations of the bonds, as to the time of maturity and the 
character of the currency in which they were payable. 

“Since that time, grave questions having been raised as to the propriety of 
their action, the validity of the bonds, and the nature of the obligation resting 
upon the State, I deem it a ‘solemn occasion’ within the meaning of section 
11 of article v1 of the constitution, and therefore submit to your nonorable 
body the following questions : 

‘* First. Under existing laws, are the fund commissioners authorized to make 
payment of the State debt according to the stipulations contained in the bond? 

“Second. Is the State under obligation to pay those bonds, as they fall due, 
in gold or silver coin? 

“Third. Can the State, without a breach of its contract, now order a pay- 
ment of these bonds in legal-tender notes? 

“TI have the honor to remain, very respectfully, 
“B. GRATZ BROWN.” 


The following is a copy of the bond accompanying the gover- 
nor’s communication : 
“UNITED STATES OF AMERICA. 
“Six per cent. Stock of the State of Missouri. 
“$1,000. Bonp No. 388. $1,000. 
‘Know all men by these presents, that the State of Missouri is hereby held 
and bound unto the Pacific Railroad Company in the sum of one thousand 


dollars, which the said State hereby promises to pay in gold or silver, at the 
Phenix Bank, in the city of New York, to the order of said Pacific Railroad 
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Company, twenty years after the date hereof, with interest at the rate of six 
per cent. per annum from the date of the negotiation of this bond in the 
hands of the holder (such date to be indorsed thereon), payable semi-annually, 
at the Phenix Bank, in the city of New York, viz: on the first days of Jan- 
uary and July in each and every year, on the presentation and delivery of the 
interest coupons hereto severally subjoined. 

“This bond is issued under authority of an act entitled ‘An act to expedite 
the construction of the Pacific Railroad und of the Hannibal & St. Joseph Rail- 
road,’ approyed February 22, 1851, a copy of which is hereto attached, and is 
redeemable at the pleasure of the Legislature, at any time after the expiration 
of twenty years from the date hereof. 

“In testimony whereof, and pursuant to the authority granted by said act, 
the Governor of the State of Missouri has signed and the Secretary 
of State has countersigned these presents, and caused the great seal 
of the State of Missouri to be affixed hereto, at the city of Jefferson, 
in said State, this 15th day of January, A. D. 1852. 

“By the Governor: AUSTIN A. KING. 

“ Eraram B. Ewrna, Secretary of State. 

** Registered in the office of the Auditor of Public Accounts, this 16th day 

of January, A. D. 1852. 


[. 8.] 


“Witson Brown, Auditor of Public Accounts.” 


To which are attached interest coupons in the following form: 


‘SIX PER CENT. STOCK. 
“State of Missouri. Pacific Railroad, State Bond No. 38. Pay the bearer 


thirty dollars on first day of January, 1872. 
“ A. W. Morrison, Treasurer.” 


The following indorsement is made on the bond: 

“Pay the bearer, Thos. Allen, President of the Pacific Railroad Company. 
St. Louis, January 20, 1852.” 

A copy of the act entitled ‘‘ An act to expedite the construc- 
tion of the Pacific Railroad and of the Hannibal & St. Joseph 
Railroad,” approved February 22, 1851, is printed on the bond. 

Whilst the governor has the right to decide for himself as to 
whether the occasion is such as to authorize him, under section 
11 of article vi of the constitution, to call on the judges of the 
Supreme Court for their opinion, the judges also have the same 
right to decide for themselves whether the occasion is such as to 
warrant the governor in making the call. In this particular case 
there is no difference of opinion between the judges and the 
governor. Without discussing the matter, we have come to the 
conclusion that the occasion is sufficiently ‘‘ solemn,” within the 
meaning of the constitution, to require us to respond to the 
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questions propounded by the governor. I shall therefore proceed 
at once to give my opinion. 

The first question regards the authority of the fund commis- 
sioners to make payment of the State debt, according to the 
stipulations contained in the bond. 

I think there ought not to be any doubt as to the time when 
_ the bond became due. By the very words of the bond it is to be 
paid twenty years after the date thereof, and it bears date the 15th 
day of January, 1852. So, by the terms of the bond, it became 
due on the 15th of January, 1872. It is true that the act itself, 
authorizing the bonds to be issued, makes them redeemable at 
the pleasure of the Legislature, at any time after the expiration, 
of twenty years from the date thereof; and this provision is 
incorporated into the bonds and appears upon their face. But it 
does not postpone the time of payment. It will be observed that 
these bonds were a loan of the credit of the State to the railroad 
companies, and this loan was secured by a lien on the roads. The 
intention was that the railroad companies should have all the 
time, before the bonds matured, to make provision for the pay- 
ment, and that the State should not shorten this time by redeem- 
ing the bonds before their maturity, with or without the consent 
of the holders, and thus hasten the time of foreclosure. 

The plain meaning of the bond is, that the holder has the 
right to present it for payment, at the Phenix Bank in New 
York, twenty years after the date thereof. It is made payable 
then, and can be presented when due. It seems to me this is too 
plain for argument 

The next inquiry is, how and out of what fund are these bonds 
to be paid as they fall due? The State constitution (§ 6, art. 
x1) provides that ‘‘no money shall be drawn from the treasury 
but in consequence of appropriations made by law, and an accu- 
rate account of the receipts and expenditures of all public money 
shall be annually published.”? So, in like manner, under the act 
organizing the treasury department (Wagn. Stat. 1337, § 30), it 
is provided that ‘‘ no warrant shall be drawn by the auditor or paid 
by the treasurer unless the money has been previously appropri- 
ated by law; nor shall the whole amount drawn for or paid under 
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any one head ever exceed the amount appropriated by law for that 
purpose.” 

The next question is, has there been any fund appropriated by 
the Legislature for the payment of these bonds? for without 
such appropriation, under the constitution and the statute law 
referred to, payment could not be legally made. 

In 1855 the Legislature passed an act constituting a fund to 
be denominated ‘‘ the State interest fund.”? (See R. C. 1855, 
p- 1487.) By section 3 of that act, the treasurer and the 
auditor of public accounts, and their successors in office, were 
created commissioners of this fund, to have exclusive control, 
custody and care of the same. By section 6, the fund so cre- 
ated was declared to be sacred and inviolable for the purpose 
contemplated by the act; and the general assembly pledged the 
public faith for the State of Missouri that this fund should not 
be diverted or applied to any other purpose whatsoever, until the 
principal and interest of all the State bonds issued and to be 
issued or guaranteed, under existing acts, should be fully paid 
and redeemed in good faith. 

Afterward, in the revision of 1865-6 (see Wagn. Stat. 1281), 
the State interest fund is appropriated and set apart in the same 
way, and by section 3 the general assembly again pledges the 
public faith of the State of Missouri that the fund so created 
should not be diverted or applied to any other purpose whatso- 
ever, until the principal and interest of all the State bonds con- 
stituting the consolidated railroad indebtedness of the State of 
Missouri should be fully paid and redeemed in good faith. By 
section 2 of the last-named act, the State treasurer and the State 
auditor are created commissioners of the State interest fund, to 
have the exclusive control, custody and care of the same. Sec- 
tion 4 requires them to pay the interest on the bonds as it becomes 
due. By section 9 of the same act (Wagn. Stat. 1282) it is 
provided that ‘‘ whenever there is any surplus in the State interest 
fund, such sums shall be set apart and be credited to the sinking 
fund, for the payment of the obligations of the State that may 
hereafter become due, and for no other purpose whatever.” Sec- 
tion 10 provides that the ‘‘ commissioners of the State interest 
fund shall be e2-oficio commissioners of the sinking fund.” 
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In March 9, 1871, the Legislature passed an act entitled ‘* An 
act regulating the Strate sinking fund.” (See Sess. Acts 1871, 
p- 80.) The first section provides ** that the commissioners of 
the State interest fund shall be ex-yfficto commissioners of the 
sinking fund.” 

Section 2 provides that ** whenever there is any surplus, or, at 
any time before the first day of January or July, more money 
than necessary to meet the interest falling due in the State interest 
fund, such sums shall be set apart and credited to the sinking 
fund; and also all sums of money in the revenue fund remaining 
unappropriated at any time, shall immediately be transferred by 
the State auditor to the sinking fund, to be applied in the pur- 
chase of bonds of the State of Missouri, as hereinafter provided.” 

Section 3 provides for the purchase of the State bonds (the 
Hannibal & St. Joseph excepted ) whenever there is money enough 
to purchase one or more of the bonds, provided the commissioners 
shall in no case purchase bonds at a price above their par value. 

Section 4 provides that ‘‘all bonds purchased under the pro- 
visions of this act may be deposited with the National Bank of 
Commerce of the city of New York, or some other responsible 
bank of that city, subject to the order of the fund commissioners. 
The interest shall be collected and proceeds placed to the credit 
of the sinking fund until such bonds are due. The commissioners 
are hereby authorized, if by them deemed to be for the best interest 
of the State, to exchange long bonds for the shortest series, or may 
sell the same again at the highest market value, whenever there is 
not sufficient money in the interest fund to meet any of the bonds 
of the State falling due.” 

Now, under the foregoing provision of our statutes, commenc-- 
ing as early as 1855, a fund was created and set apart for the 
payment of the principal and interest of the State bonds. After- 
ward, in 1865-6, the Legislature created a sinking fund in 
connection with the State interest fund, and by the very terms 
of the act set apart and appropriated this fund for the payment 
of the State bonds as they should fall due. The faith of the 
State was pledged that this fund should not be touched for any 
other purpose. It was placed in the custody and exclusive 
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control of the commissioners of the State interest fund, who, by 
the law, were declared to be ex-officio commissioners of the 
sinking fund. 

From all these laws, taken in connection, it is manifest that 
these two funds were appropriated to the payment of our State 
bonds, interest and principal, as they should fall due. 

Whose duty is it to pay the bonds as they fall due? The 
exclusive custody and control of these funds are with the com- 
missioners, and the law requires that the bonds shall be paid as 
they mature. 

If these were private funds put in the hands of a trustee by an 
individual to meet certain debts he owed, as they became due, can 
there be any doubt that it would be the manifest duty of such 
trustee to pay such debts without any further order from the 
debtor? Is there any material distinction in this regard between 
@ private and a public trust? But the duty of the commissioners 
so to apply the funds in the payment of the State bonds, if not 
expressly declared, is necessarily implied from the statutes 
referred to. 

Section 4 of the act of 1871 clearly indicates this to be their 
duty. By this section, if there be not enough of funds on hand 
to pay the maturing bonds, they are required to sell such bonds 
as they may have purchased, so as to raise money to meet any 
of the bonds of the State falling due. When this money is thus 
raised, who is to meet the bonds? The only proper answer is 
that the fund commissioners must do so, as they have the 
exclusive control of the fund which by law has been appropriated 
to this end. 

In my opinion, therefore, the first question propounded to us 
must be answered in the affirmative. 

The second question is easy of solution. The bonds on their 
face are payable in gold or silver at maturity. It was the duty 
of the governor who issued these bonds to specify in the bonds 
what kind of currency they were to be paid in. 

By the act of 1851 authorizing the issue, the bonds were to be 
for not exceeding one thousand dollars each, to be signed by the 
governor and countersigned by the secretary of State, and 
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sealed with the great seal of the State, and registered in the 
office of the auditor of public accounts. 

In issuing these bonds the governor had to comply with the 
provisions of the act entitled ‘‘An act respecting the issue of 
State bonds,” approved February 18, 1841. (See Sess. Acts 
1841, p. 19.) 

The second section of this act provides that the registry of the 
bonds ‘‘ shall be made in a well-bound book, and shall express 
the number of the bond, its date, amount, where payable, when 
payable, in what currency, on what account, and under what act 
of the assembly issued.”” The necessary implication from this 
section is that the bonds must express on their face in what cur- 
rency they are to be paid. The governor was not restricted as 
to the kind of currency, except that the law of 1851 required 
them to be issued for dollars, and at that day the only dollars we 
had were gold and silver, and the term ‘‘ dollars” at that time 
meant coined money, not the promises of a bank to pay money, 
and contracts calling for dollars without specifying the kind of 
dollars were construed to mean gold or silver coin ; but as con- 
tracts might also specify paper dollars, or rather bank promises 
to pay dollars, it was deemed best that our bonds should specifi- 
cally name the kind of money; so the governor, under the law, 
defined in the bonds themselves the kind of dollars to be paid, 
and he not only had the power, but it was his manifest duty to 
do so. As these bonds on their face were made payable in gold 
or silver, is it not the duty of the State so to pay them? Is this 
provision in the bonds overruled or nullified by the legal-tender 
acts passed by Congress in 1862? 

I do not understand that the courts have gone to the extent of 
overriding this express provision in the bond itself, by the con- 
struction they have put on the legal-tender law of Congress. A 
bond expressing on its face to be paid in gold or silver, in my 
opinion, must be paid in that kind of currency. The State can 
only discharge the obligations it is under by paying these bonds 
in gold or silver coin at maturity. They cannot be paid in legal 
tender against the consent of the holder. It is not so ‘‘ nomi- 
nated in the bond.” 
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My opinion, therefore, is that the second question propounded 
to us must be answered in the affirmative. 

The third question propounded to us must, in my opinion, be 
answered ‘in the negative. Of course, if the State is bound to 
pay in gold or silver coin, it would be a breach of its contract to 
order a payment of these bonds in legal-tender notes. As these 
notes are not equal to gold or silver, the payment in them at par 
would leave a part of the debt still unpaid, and to compel the 
creditors to take them at par would essentially impair the obliga- 
tion of the contract. 

I have the honor to remain, very respectfully, 
| Wasu. ADAMS. 
Jerrerson City, January 23, 1872. 
To the Governor of the State of Missouri: 

In reply to the questions embraced in your communication of 
the 22d inst., I have to say that Judge Adams has shown me his 
answer, which discusses the subject in full, and that I concur in 
his opinion. I have, however, doubts upon the subject-matter of 
the first question. It is unfortunate that the Legislature should 
leave a matter of such importance in any doubt whatever, and 
that the authority should not be direct and express. The author- 
ity, however, to pay the bonds as they fall due, is, I think, a fair 
implication from the several acts. 

One or two facts in addition to the suggestions of Judge 
Adams, upon the subject-matter of the second and third ques- 
tions, have a controlling weight in my mind. 

The legal liability of the State upon these bonds I consider as 
settled by the Supreme Court of the United States in Bronson v. 
Rhodes, 7 Wall. 229, where it was held that a bond expressly 
payable in gold and silver coin cannot be discharged by a tender 
of legal-tender notes. I do not understand that the recent deci- 
sion in regard to the scope of the legal-tender act changes this 
ruling, and it being a construction of a statute of the United 
States, we are bound by the interpretation given it by the Federal 
courts. 

In regard to the authority of the governor to contract for the 
payment of the bonds in gold and silver, if originally there was 
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any doubt, the State should be estopped from now disputing it. 
The State has legislated in regard to these bonds over and over 
again, and it has always acknowledged them as lawful and obliga- 
tory, pledging the faith of the State to their payment, without a 
word of dissent as to their terms. The various purchasers, then, 
had a right to consider them as having been ratified in all their 
provisions. As between private parties, such ratification of the 
acts of an agent would effectually estop the principal from 
alleging that he had exceeded his authority, and it seems to me 
too late now for the State to make such a plea. 
P. Buss, Judge. 


- 





A. H. Scuwear, Defendant in Error, v. THzopore Haupt, 
Plaintiff in Error. 


1. Bond — Title— When may be reformed.—One giving a title bond on the 
supposition that it embraced certain written agreements, which through 
fraud or mistake were omitted, will be entitled to have the same reformed. 


Error to First District Court. 


Ewing & Smith, with Gale & Hundhausen, for plaintiff 
in error. 


Lay & Belch, for defendant in error. 
Buss, Judge, delivered the opinion of the court. 


Plaintiff charges fraud and mistake in the execution of a cer- 
tain title bond given the defendant in this: the defendant was 
his step-son, he having no children, and he made an arrangement 
with said step-son to support and maintain him during the rest 
of his life, in consideration of which he was to give him a farm 
worth $4,000 for $2,500, for which the defendant was to give 
his note for $2,000, and cancel a claim of $500 due him for 
labor. They proceeded to a magistrate to have the agreement 
reduced to writing, where only a bond for a deed was drawn for 
the consideration of $2,500, and the note for $2,000 was exe- 
cuted. The plaintiff charges that he was ignorant of the English 

15—VvOL. XLIx. 
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language and of our modes of doing business, and supposed the 
writing embraced the whole agreement, and that the agreement 
to support him was left out; that the defendant repudiated that 
part of the understanding, and refused to maintain him, and he 
asks that the bond be canceled. 

The Circuit Court found the allegations to be true, and gave 
the plaintiff juigment, which was affirmed in the District Court, 
and the case comes here under the provisions of the act of Feb- 
ruary 15,1871. (Sess. Acts 1871, p. 161.) 

There is no doubt as to the character of the understanding 
between the parties, and that the plaintiff has set it out correctly. 
It was talked over before the magistrate, and the defendant 
admitted it to sundry persons. One witness testifies that he 
acknowledged that he had agreed to support the plaintiff, but the 
writing said nothing about it and he did not owe him a support. 
There is, however, some doubt whether the plaintiff was deceived 
as to the character of the writing, or whether he did not under- 
stand it and trust to defendant’s verbal promise of support. 
There is no evidence that he was imbecile or weak-minded, but 
the bond does not seem to have been read to the parties or read 
by them, and the evidence is clear as to the character of the orig- 
inal agreement, both before and after the parties came to the 
magistrate’s office, that the suppor: was coupled with the sale as 
part of the consideration; and the strong probabilities are that 
both parties, when the writing was executed, supposed it to 
embrace the whole agreement. Under these circumstances the 
plaintiff would be entitled to have it reformed if he desired it, 
but inasmuch as the defendant has repudiated it as actually made, 
he is also entitled to have it rescinded, and to be restored to his 
former condition. 

The judgment of the Circuit Court was that, upon payment 
to defendant of the said sum of $500 and surrendering his 
note, the bond be canceled, ete., which judgment I think should 
be affirmed. Several years have elapsed since the original judg- 
ment was entered, and I think the plaintiff should pay simple 
interest on the $500 since the time it was to have been repaid. 
The other judges concur. 
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Joun B. Stevenson ef al., Plaintiffs in Error, v. R. 8. Jupy 
et al., Defendants in Error. 


1. Practice, civii — Pleading — Misjoinder — Motion to elect.—In an action 
against a sheriff, where the petition charges him in one count with failure to 
levy upon goods and lands of an execution-debtor, and with failure to make 
return of the execution at the proper term, and the damages are charged but 
once, and are predicated upon both causes of action, the pleading is doubtless 
bad, but should be corrected by motion to elect, before pleading over. 
Where no such motion is made, the cause should be treated as regular, with 
damages separately charged for each breach of duty. 

2. Sheriff, action against— Defendant in execution — Proof of ownership by.— 
To sustain an action against a sheriff for failure to levy an execution, it is not 
sufficient to show merely that he was directed to levy upon certain property, 
without further showing that defendant in the execution had at the time 
some interest in the property, or such possession as would raise a presump- 
tion of ownership. 

8. Damages — Action for, nominal and actual.—Under the statute (Wagn. 
Stat. 614, 3 64) plaintiff is not entitled even to nominal damages against a 
sheriff for failure to make a return within the proper time, unless he has 
sustained actual injury by reason of such failure. 


Error to First District Court. 


Boggess & Sloan, for plaintiffs in error. 


I. Defendant in the execution was in possession of property 
more than adequate to satisfy the execution, as shown by the 
evidence. His possession was presumptive of ownership. Hence 
plaintiffs in error were entitled to recover. (1 J. J. Marsh. 533 ; 
30 Mo. 126, 129; Wagn. Stat. 604, § 63.) 

II. Failure to return the execution according to the com- 
mands of the writ was sufficient to warrant a recovery of nominal 


damages. (Wagn. Stat. 604-5, § 64.) 
H. B. Johnson, for defendants in error. 


I, Two distinct causes of action, given by statute (Wagn. 
Stat. 614, §§ 63, 64) are improperly joined in one count, viz: 
one for failing to make a levy (zd. § 63), and one for neglecting 
to return the execution. They should have been stated separ- 
ately. (36 Mo. 202; Peyton v. Rose, 41 Mo. 257; Wagn. 
Stat. 1012, § 2 and note. ) 
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Il. It is not sufficient, in order to maintain an action for 
failure to execute and levy an execution, to merely allege and 
prove that an officer was requested to levy on certain property, 
without showing that such property was at the time the prop- 
erty of the execution-debtor. (Fisher v. Gordon, 8 Mo. 866; 
Jacobs v. McDonald, zd: 565; Lawton v. Erwin, 9 Wend. 234; 
Haynes v. Tunstall, 5 Ark.; Shearm. & Redf. Negl., §§ 522, 
680.) 

III. Without an allegation and proof of damages, plaintiff 
could not recover for a neglect to return execution at the proper 
time. (Wagn. Stat. 614, § 64; Palmer v. Gallup, 16 Conn. 
555; Pierce v. Strickland, 2 Strong, 292; Dyer v. Woodbury, 
24 Me. 546; Shearm. & Redf. Negl., § 522; Williams v. Mos- 
tin, 4 Mees. & W. 145.) 



































Buss, Judge, delivered the opinion of the court. 


This suit was brought against the defendant, as sheriff of Cass 
county, for failing to levy upon goods and lands of an execution- 
debtor, and for failing to make return of the execution at the 
proper term. This is not a suit upon the sheriff’s bond. The 
two causes of action are united in one count, and the damages 
are charged but once, and are predicated upon both causes of 
action. The defendant claims that they should be treated as 
predicated upon the failure to levy, and that no damages are 
claimed for failing to make return, and consequently, even if a 
liability is shown for the latter neglect, the plaintiff can take 
nothing. The pleading is doubtless bad, but should have been 
corrected by motion, before pleading over, to require the plaintiff 
to elect upon which cause to proceed, and that the other be 
stricken out ; but no such motion having been made, the petition 
is to be treated as regular, with damages separately charged for 
each breach of duty. (House v. Lowell, 45 Mo. 381; Mooney 
v. Kennett, 19 Mo. 551; Otis v. Mechanics’ Bank, 35 Mo. 128.) 

The cause was submitted to the court, which found for the 
defendant, and the plaintiff complains of some of the declara- 
tions of law. It is true they appear somewhat incongruous, and 
might perhaps be held as liable to mislead a jury, and therefore 
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erroneous in an ordinary jury trial. But the evidence is not con- 
flicting, and, admitting all the facts claimed to have been proved, 
the plaintiffs are not entitled to recover upon either of their causes 
of action. 

In supporting the first claim they have shown that the sheriff 
was directed to levy upon certain real estate and a certain stock 
of goods, but they failed to show that the execution-defendant 
had any interest either in the land or goods subject to execution.” 
No possession ever was shown in the land, and no exclusive pos- 
session, or such as would raise a presumption of an ownership that 
would subject them to seizure for his debts, was shown in the 
goods. Hence they failed to make a sufficient case to put the 
defendant on his defense ; and when he offered to prove to whom 
the property belonged, the court declined to hear the evidence. 

The failure to make return at the proper time is not denied, 
but no damages whatever were proved. Counsel claim that at 
least the plaintiff is entitled to nominal damages, but this matter 
is fixed by statute. Section 64 of the act concerning executions 
(Wagn. Stat. 614) provides that for such failure the ‘* officer 
and his sureties shall be liable to pay the damages sustained by 
such default ;”? hence, an execution-plaintiff has no right to 
prosecute a sheriff for failing to return the writ, unless he is 
injured thereby. 

The other judges concurring, the judgment will be affirmed. 





Joun M. WELLs, Plaintiff in Error, v. GzorGE Moors, Defend- 
ant in Error. 


1. Pleadings — Demurrer—Judgment on res wijudicata.—Demurrer being filed 
to a petition on the ground of certain formal defects, a final judgment there- 
on, and which does not reach the merits of the case, is no bar to a subsequent 
suit between the same parties touching the same cause of action. 


Error to Cass Circuit Court. 
Boggess & Sloan, for plaintiff in error. 


I. The decision and final judgment rendered by the Kansas City 
Court of Common Pleas was rendered upon a special demurrer 
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to petition, for the reason that the petition did not state facts 
sufficient to constitute a cause of action. This cannot constitute 
a bar to a subsequent suit for the same cause of action. (See 21 
Pick. 250; 10 Pet. 299; 12 Curtis’ Dig. 130-8; 21 Ind. 190; 
12 Mo. 103; 15 Ill. 300; 1 Blackf. 56; 6 Blackf. 56.) 

II. To constitute a former judgment on adjudication a bar to 
a subsequent suit upon the same cause of action, it must appear 
to have been upon the merits upon a proper state of pleading. 
(See the authorities above cited. ) 


Apams, Judge, delivered the opinion of the court 


This was a suit by plaintiff against the defendant as indorser 
of three several promissory notes, one of which was a negotiable 
note and the other two non-negotiable. 

The only defense relied on was a former judgment on demurrer, 
rendered in a suit between the same parties in the Kansas City 
Court of Common Pleas. In the latter suit the defendant 
demurred to the plaintiff’s petition, and alleged as causes of 
demurrer certain defects in the petition, and this demurrer was 
sustained and a final judgment rendered on the demurrer in 
favor of the defendant. The cause was submitted to the court, 
and the court decided that the former judgment was a bar to 
this suit. 

It is a well-established principle that where a matter has been 
once adjudicated on its merits, in a suit between the same parties 
or their privies, such adjudication is a complete bar to another 
action. (See Thompson v. Wineland, 11 Mo. 244; 1 Greenl. 
Ev., §§ 522-3 ; 11 Mass. 445; 2 Johns. 210; 8 Johns. 383; 9 
Johns. 232; 14 Johns. 377.) 

But the principle is equally well settled that where the former 
adjudication was not on the merits, it forms no bar to another 
action. The merits of this case were not touched by the first 
judgment. The court did not pretend to decide anything except 
that the plaintiff’s petition was defective. Whether that decision 
was right or wrong, it is unnecessary now to inquire. It is suffi- 
cient to say that such an adjudication is no bar to another action 


between these parties. (See Lepping and Kedgewin, 1 Mod. 207; 
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Bell v. Hoagland, 15 Mo. 360; 12 Mo. 103; 10 Pet. 299; 12 
Curtis, 130-3 ; 21 Ind. 190; 1 Blackf. 56; 6 Blackf. 56.) 

Let the judgment be reversed and the cause remanded. The 
other judges concur 








T. M. Ricg, Plaintiff in Error, v. Harvey Bunce, ADMINISTRA- 
TOR OF THE Estate oF WILLIAM T. SEELY, AND THE UNKNOWN 
Herrs or Witu1aAM T. Seety, Defendants in Error. 


1. Estoppel in pais— Sale of land — Standing by — Silence and encourage- 
ment.— One having an equitable interest in land, who is present when the 
same is put up for sale, and gives no notice of his own claim, but enters the 
list of bidders, and by his silence or conduct induces others to bid and expend 
their money in the purchase of the land, will be estopped from afterward 
asserting his title against the purchaser. 

2. Estoppel in pais — Fraudulent intent not necessary.— If a person encour- 
ages another to purchase either land or a chattel, he cannot afterward assert 
any title in himself to the thing purchased, although he may have been 
ignorant of his rights when he gave the encouragement; for though there 
may have been no fraudulent intent, yet the assertion of his title would 
operate as a fraud, in the same manner as if there had been a fraudulent 


urpose. 

3. ” eguity — Relief —Purchaser without consideration given—Notice.—A gran- 

tee of land must show that he has paid the purchase-money or parted with 

some valuable consideration, before he can be entitled to relief against an 
outstanding title on account of failure of notice thereof. 


Error to Moniteau Circuit Court. 


G. T. White, for plaintiff in error. 


Ferguson had a right to appear at the sale as a bidder: 1. For 
the reason that he owned an equity to the north half, and sought 
by the purchase to acquire the legal title to the whole lot. 2. He 
bid also for the south half, in which he claimed title. (Jewett v. 
Miller; 6 Seld., N. Y., 402; Blount v. Robeson, 3 Jones, N. 
C., 73; Taylor v. Zepp, 14 Mo. 482; Carpenter v. Stillwell, 
12 Barb. 128; Otis v. Still, 8 Barb., S. C., 102.) Fergu- 
son’s sheriff’s deed being upon record, and reciting the judgment 
obtained by Seely’s administrator and a sale by the sheriff under 
his direction, was certainly a notice to Shropshire. (See 4 Johns., 
N. Y., 262, 268; Hill on Trust. 794-5, 844.) The sheriff’s 
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deed was at any rate enough to put Shropshire on inquiry. (See 
4 Kent, 179-80.) The sheriff’s deed imparted notice, and that 
notice extended to all it contained. (Picot v. Page, 26 Mo. 415.) 
And Ferguson bidding for whatever interest Seely’s estate might 
have had in the entire lot, was no abandonment of his right to 
the half. (Bartlett v. Glascock, 4 Mo. 62; Vaughn v. Tracy, 
22 Mo. 415 et seg. ; Webster v. Vansteenbergh, 46 Barb. 211 ; see 
Jenkins v. Eldridge, 3 Sto. 297-8 ; Maupin v. Emmons, 47 Mo. 
807-8.) Shropshire having knowledge of Ferguson’s equity, 
cannot now plead estoppel in pais. (Hill v. Eply, 31 Penn St. 
831; Goodson v. Beachman, 24 Ga. 150.) Estoppels in pais 
are not allowed to operate except where in good conscience and 
honest dealing the party ought not to be permitted to gainsay his 
admissions. (McAferty v. Conover, 7 Ohio St. 99.) The act 
or admission must have been expressly designed to influence the 
conduct of another, and must in fact have influenced such other 
party. (Byers v. Farwell, 9 Barb., S. C., 615 ; Morris v. Moore, 
11 Humph. 433 ; Copeland v. Copeland, 28 Me. 825; Crocket 
y. Lashbrook, 83 Monr. 530.)" In order to make the plea of 
estoppel available to Shropshire, it must appear that he was not 
only ignorant of Ferguson’s title, but that he had no means of 
knowledge. (Commonwealth v. Mentz, 10 Barr, 527; Brown v. 
Wheeler, 17 Cow. 345. ) 


Drafin §& Muir, with Edmond Burke, for defendants in 
error. 


It is a well-settled principle of law that when a party having a 
right to an estate permits or encourages a purchaser to buy it of 
another, the purchaser shall hold it against the person who has 
the right. In the case at bar, the testimony of all the witnesses 
concur in the fact that at the sale made by Bunce in March, 1867, 
and at which defendant Shropshire purchased, Ferguson, the 
plaintiff’s vendor, was present — failed to disclose or to proclaim 
to the bidders present that he claimed any interest in the prop- 
erty—bid the sum of $500 for the property himself, thereby 
inducing and encouraging the defendant Shropshire to buy the 
property; and under those circumstances, to permit Ferguson to 
come in and set up his title in opposition to that of the party 
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whom he then induced by his acts, his words and his silence, to 
expend his money, would be manifest injustice. The conduct of 
Ferguson at such sale amounted to an equitable estoppel. He 
could easily have disclosed his interest therein, if any he had; and 
to permit him subsequently to take advantage of his silence at 
and acquiescence in the sale of the property by Bunce, would be 
promoting fraud and injustice. (Newman v. Hook, 37 Mo. 207 ; 
Taylor e¢ al. v. Zepp, 14 Mo. 482 ; McDermott v. Barnum e¢ al., 
19 Mo. 204; Wendell v. Van Rensselaer, 1 Johns. Ch. 353; 
Riley v. Miami Ex. Co., 5 Ohio, 383; Buckingham v. Dille, 
10 Ohio, 288; Carter v. Longworth, 4 Ohio, 384; Huntsucker 
v. Clark, 12 Mo. 333.) 


Waener, Judge, delivered the opinion of the court. 


The plaintiff filed his petition in the nature of a bill in equity 
in the Circuit Court, for the purpose of vesting in him the title 
to certain real estate therein mentioned. The case, as made out 
by the pleadings and proofs, shows that one Seely in his lifetime 
was the proprietor and owner of a lot in the town of Tipton, and 
that he verbally sold one-half of the same to one Vancise; that 
Vancise took possession thereof, and erected improvements on 
the same ; that he paid the purchase-money, but received no deed. 
Subsequently he became indebted to Seely, and left the premises 
and removed to Illinois, leaving, however, an agent to control 
the property. : 

Seely having died, Bunce administered on his estate and 
‘obtained judgment on the debt against Vancise, and caused 
his equitable interest in the lot to be sold to satisfy the same, 
and Ferguson became the purchaser, and received a sheriff ’s deed 
therefor. Afterward an order was made by the Probate Court 
authorizing the administrator to sell the real property of Seely 
for the payment of debts. Bunce, the administrator, proceeded 
to advertise and sell the whole of the lots in controversy as the 
property of Seely’s estate, and Shropshire, who is one of the 
defendants, became the purchaser for the sum of $550, which 

’ the testimony shows was about the full value of the lot. At the 
administrator’s sale, Ferguson, who had purchased the interest 
of. Vancise when the same was sold by the sheriff, appeared and 
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was one of the bidders. His bid was the next highest to Shrop- 
shire’s. At the time of the sale he said nothing about his interest, 
and did not proclaim that he had any claim or title to the lot. He 
then sold and transferred by quit-claim whatever interest he pos- 
sessed in the lot to Rice, the plaintiff, but the whole testimony 
goes to prove that Rice has never paid or parted with any con- 
sideration for the same. 

Upon this state of the record the court below gave judgment 
for the defendants, and the plaintiff sued out his writ of error. 

It is insisted by the counsel for the plaintiff in error that 
although Ferguson was present and bid at the sale, and entered 
into the competition without in any way indicating that he made 
any claim to the property being sold, still neither he nor his 
grantee are estopped by that action. I have examined the 
authorities he has referred to, and find that they do not sustain 
the position for which they are cited. They are all clearly distin- 
guishable from this case. I will refer to only two to show their 
difference. The others may be classed in the same category. 

In Goodson v. Beacham, 24 Ga. 150, Beacham had title to a 
lot of land. The interest of Goodson in the lot was levied on. 
At the sale Beacham gave notice of his title, but was q bidder for 
the lot, which was knocked off to a third person, and it was held 
that upon these facts Beacham was not estopped from asserting 
his title to the lot against the purchaser. But here it will be 
observed that due notice was given of the claim or title set up, 
and that the party buying was not misled or kept in ignorance by 
Beacham’s action. 

The case of Hill v. Epley e¢ a/., 31 Penn. St. 331, is to the 
same effect. That case decides that a tenant in common whose 
deed is on record, and who, being present when the land is put up 
at sheriff’s sale under a judgment against his co-tenant, causes 
notice to be given that it was only the interest of the judgment 
debtor that was being sold, is not estopped from asserting his 
title against the purchaser. Here, again, the notice was given 
so that the purchaser was not deceived or misled. 

The important and primary ground of estoppel by matter in 
pais, is that it would be fraud in a party to assert what his 
previous conduct had denied, when on the faith of that denial 
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others have acted. (Campbell v. Johnson, 44 Mo. 245; Chou- 
teau v. Goddin, 39 Mo. 229; Taylor v. Zepp, 14 Mo. 482; 
Newman v. Hook, 37 Mo. 207.) 

The element of fraud, though said to be essential, may exist in 
either of two ways: first, in the intention of the party estopped ; 
or, second, in the effect of the evidence which he attempts to set 
up. Thus, if a person encourages another to purchase either land 
or a chattel, he cannot afterward assert any title in himself to 
the thing purchased, although he may have been ignorant of his 
rights when he gave the encouragement; for though there may 
have been no fraudulent intent, yet the assertion of his title would 
operate as a fraud, in the same manner as if there had been a 
fraudulent purpose. In some cases silence is equally effective in 
estopping a party against speaking afterward. But if no one 
has been misled to his hurt, if no injury has arisen from the 
conduct, declarations, or silence of a party, he will not be estopped 
from contradicting them. It has been said that if, therefore, the 
truth be known to both parties, or if they have equal means of 
knowledge, there can be no estoppel. And it has been ruled that 
silence does not estop when the party’s deed is on record. But it 
should not be forgotten that there is a wide difference between 
silence and encouragement. A person whose deed is on record 
might be permitted to remain silent, but if his land is put up for 
sale, and without any notification he enters the list of bidders and 
induces and encourages others to bid and expend their money in 
its purchase, he ought not to be allowed to set up anything to the 
detriment of those who have been guided in their action by his 
conduct. But there is nothing in this transcript to show that 
the sheriff’s deed to Ferguson was ever recorded. There is no 
certificate of recording indorsed upon it, nor does it appear that 
it was ever filed for record. 

The question of notice is unimportant and immaterial, so far 
as the plaintiff Rice is concerned. The evidence clearly proves 
that he has not paid the purchase-money or parted with any val- 
uable consideration, and in such a case he is not entitled to relief 
on account of not having any notice. (Bishop v. Schneider, 46 
Mo. 472, and cases cited ) 

The judgment will be affirmed. The other judges concur. 
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Ray County, TO THE UsE oF THE Common ScHoot Funp, Appel- 
lant, v. Samust J. Bentiey, Wiii1am T. Easter aND ADAM 
J. Barr, Respondents. 


1. County Court — School fund — Mortgage — Sale — Powers of County Court 
— Laches of State officers.— Certain land was mortgaged to the county of 
Ray to secure a loan of school funds. The mortgagors also gave their bond 
with surety to secure the loan. At the mortgage sale the land was bought in 
by the clerk of the County Court, for a sum equal to the principal and inter- 
est of the debt. But the sale was set aside, and the same property was re-sold 
to the surety for an amount considerably less than that first bid. Held: 

1. The land could not be bought in by the County Court in the name and 
for the use of the county. (Wagn. Stat. 1259-61, 33 78-81, 83, 87-89.) In 
the care, management and control of the fund the County Court was not the 
agent of the county, but acted solely under and by virtue of a statutory 
trust devolved upon it by the Legislature for a particular purpose. 

2. The surety was liable for the difference between the sums brought at 
the first and second sale. The officers of the County Court, in the case sup- 
posed, were the agents of the State, and the State was not liable for losses 
resulting through the acts or neglects of its officers. (Marion County v. 
Moffet, 15 Mo. 604; Park v. State, 7 Mo. 194.) 

2. Counties, powers of.—In the employment of agents, counties have not 
even the powers conferred on ordinary corporations. They are merely quasé 
corporations, political divisions of the State, and they act in subordination 
to, and as auxiliary to, the State government. 

8. County Courts — School fund — Mortgage — Security — Sale, etc.—Where 
there is danger that real estate, mortgaged to a county to secure the loan of 
school funds, may decrease in value, it is the duty of the county, if deemed 
advisable, to demand additional security, and, in case of failure to furnish the 
same, to order an immediate sale of the property. 


Appeal from Lafayette Court of Common Pleas. 


Geo. W. Dunn, John W. Shortwell, and J. W. & J. E. 
Black, for appellant. 


I. Ray county is a public corporation, and possesses no other 
powers than those defined in the law. (Ang. & Ames Corp. 
9, § 14; td. 19, § 23; cd. 20, § 24.) 

Il. The power of Ray county to act as trustee of the school 
funds of said county is created by statute, and her duties are 
distinctly defined therein and cannot be exceeded. (Wagn. 
Stat. 868, § 8; zd. 870, §§ 18-20; cd. 1261, § 90; éd. 1259, 
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§§ 79-83, 86-7; Hann. & St. Jo. R.R. Co. v. Marion County, 
86 Mo. 294; Copp v. St. Louis County, 86 Mo. 383.) 

III. Ray county is not authorized by-law to purchase real 
estate for the protection of the school fund, and her power to 
purchase property is clearly defined and cannot be extended by 
implication. (Wagn. Stat. 403, §§ 7-9; zd. 406, §§ 27-31; 
Chambers e¢ a/. v. City of St. Louis, 29 Mo. 548; 2 Kent’s 
Com. 279-80; Ang. & Ames Corp., § 111.) 

IV. The purchase by Ray county, of mortgaged premises for 
the benefit of the school fund of said county, was null and void, 
did not operate as a payment of the bonds sued on, and was 
properly set aside by the County Court. (44 Mo. 547; Jackson 
v. Hartwell, 8 Johns. 422.) 

V. The management of the school fund by Ray county is for 
the public good, and appellant is not liable in any manner for 
the conduct of her agents. (Murtaugh v. The City of St. Louis, 
44 Mo. 479, and cases therein referred to. ) 

VI. Laches do not attach to Ray county in the management 
of the school fund of said county, and the liability of the surety 
is in no manner affected or changed by reason of depreciation or 
damage to mortgaged premises. (7 Mo. 194; 15 Mo. 604.) 





H. B. Johnson, for appellant. 


I. Counties can exercise no powers except such as are expressly 
or impliedly delegated to them by the legislative power of the 
State. (Barton County v. Walser, 47 Mo. 189; Booth v. Town 
of Woodbury, 22 Conn. 118; Alley v. Inhabitants, etc., 58 Me. 
446.) They take no powers by implication except those neces- 
sary to carry out those expressly granted. (Leavenworth v. Nor- 
ton, 1 Kan. 432; Parker v. Baker, 1 Clark’s Ch. 223; Kyle v. 
Malin, 8 Ind. 34; Ez parte Bennett, 30 Ala. 461; Hooper v. 
Emory, i4 Me. 375.) They are mere guasé corporations in- 
vested with corporate powers swb modo, and for a few specified 
purposes, but deficient in many of the powers incident to the 
general character of corporations. (Goodnow v. Commissioners, 
etc., 11 Minn. 31; Louisville, etc., R.R. Co. v. County Court, 
etc., 1 Sweed, 637.) 
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II. The power to purchase land, as is alleged to have been 
done by the county of Ray, is nowhere expressly granted, and 
cannot be implied as incident to the power to sell. (Chambers 
v. City of St. Louis, 29 Mo. 543; Russell v. Topping, 5 McLean, 
194; Jackson v. Hartwell, 8 Johns. 422.) And a corporation 
cannot by a subsequent ratification make good the act of an 
agent which it has no authority to authorize to be done. (Down- 
ing v. Mount Washington R.R. Co., 40 N. H. 230; Hodges v. 
City of Buffalo, 3 Denio, 110.) 

Iil. The management of the school fund by the counties is 
for the public good, and they are not liable for the nonfeasance 
or malfeasance of its officers and servants. (Murtaugh v. The 
City of St. Louis, 44 Mo. 79.) 

IV. The County Courts, in the management of the school fund, 
do not represent the county, but are the agents of the State. 
(Marion County v. Moffett, 15 Mo. 604.) And any act done by 
the agent in excess of his authority cannot bind the principal. 

V. Neither a failure on the part of the County Court to take 
real estate security, nor the permitting such real estate, if taken 
as security, to be depreciated in value, will release the personal 
security. The State is not affected by the laches of her agents. 
(Marion County v. Moffett, supra; United States v. Kirkpat- 
rick, 9 Wheat. 720; United States v. Vanzandt, 11 Wheat. 184. ) 


Wallace & Mitchell, and Doniphan & Garner, for re- 
spondents. 


I. Ray county is a guasi corporation, and has not only the 
powers expressly granted, but such as are necessary to carry 
out the granted powers. (Ang. & Ames Corp. 163, § 173; 
2 Kent’s Com. 277-9; Hann. & St. Jo. R.R. Co. v. Marion 
County, 86 Mo. 294, 303-4.) The County Court is the 
agent of Ray county, and all the acts of the agent within the 
scope of its authority, express or implied, are binding on the 
county ; and the purchase, by the clerk, of the mortgaged property 
was binding on the county and the court. (33 Mo. 361; 29 
Mo. 71; 28 Mo. 589; Ang. & Ames Corp., § 160.) 

Il. By virtue of ‘‘ the care and management” of the school 
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funds imposed on them by law, and from the whole tenor of the 
school statute, Ray County Court became trustees of the county 
school fund, and were bound to use all lawful means to collect 
and restore amounts owing to that fund. Hence they are 
authorized, if necessary in their judgment to secure the funds and 
prevent the loss and sacrifice of real estate on which they are 
secured, to buy in the lands in trust for the county. (Hann. & 
St. Jo. R.R. Co. v. Marion County, supra; Chambers v. City 
of St. Louis, 29 Mo. 576; Ang. & Ames Corp., § 156; 2 
Kent’s Com. 280; 12 Mass. 546.) 

Ill. The County Court of Ray county having ordered the 
sale of said property under said mortgage, and having caused 
the same to be bid off for the county, at the full amount of the 
debt secured by the mortgage, with interests and costs, thereby 
elected to take the mortgaged property for the debt, and the mort- 
gage was thereby satisfied, both at law and in equity; and it was 
the duty of the County Court to have required of the sheriff a 
deed for said lands to the county, for the use of the respective 
townships whose school funds were secured by the mortgage. 
And the order of the County Court purporting to set aside the 
sale, and assuming to order a re-sale under the mortgage, was a 
nullity. 

IV. By the act of the Ray County Court, acting for the 
county, in assuming to set aside the sale to the county and order- 
ing a re-sale of the premises, defendant Barr, as surety for the 
mortgage debt, was prejudiced, both by the continued waste and 
depreciation in the value of the mortgaged premises, to the full 
benefits of which he was entitled, and by the additional interest 
accruing on said mortgage debt between the first and second sale ; 
his hands were tied, and his right of action against the principal 
debtors suspended, whereby he was released and discharged from 
liability for said debt, even if such mortgage is considered as 
remaining in force. (McCune v. Belt e¢ a/., 38 Mo. 281, 292, 
and cases cited; zd. 293; Ferguson v. Turner, 7 Mo. 497; 
Taylor v. Jeter, 23 Mo. 244, 250; Bank of Steubenville v. 
Leavitt & Carroll, 2 Am. Lead. Cas. 376; 1 Sto. Eq., § 327 
et seg. ; see also Rice v. Newton, 19 Mo. 363.) 
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Waensr, Judge, delivered the opinion of the court. 


The material question that arises in this case regards the action 
of the court in sustaining the motion to strike out the replication. 
It appears from the record that Bently and Easter as principals, 
and Barr as surety, executed to the county of Ray their bond 
in consideration of a loan of school money. Bently and Easter 
also made and executed a mortgage on real estate, with the usual 
statutory power of sale, to secure the payment of the debt. De- 
fault being made in the payment of the principal and interest, 
the County Court of Ray county ordered the mortgaged premises 
to be sold, and, when the same was put up, authorized the county 
clerk to bid thereon. 

The clerk bid the amount of the principal and the interest on 
the debt, and the property was struck off to him for the county on 
whose behalf he assumed to act. Immediately afterward the 
court, being of the opinion that it had no power to purchase the 
property in the name of the county, set aside the order of sale, 
and ordered the sheriff to proceed and re-sell. 

At the second sale, Barr, the surety, bid in the property at a 
price considerably less than the amount of the debt and interest, 
and this action was brought to recover the residue. 

The answer of the defendants stated that the property was 
sold, and that the plaintiff bid in the same for the full amount of 
the principal and interest, and alleged that that was a complete 
satisfaction of the debt. 

The replication averred as new matter the proceedings of the 
County Court in setting aside the first sale, the re-sale by the 
sheriff and the purchase by Barr, when the property was re-sold. 
This replication, on motion, was stricken out. 

The essential question raised by the replication, and which 
must be determined in this case, is whether the court possessed 
the power to buy in the land in the name of and for the use of 
the county. The money for which the debt was contracted and 
the mortgage was made belonged to the school fund, and was not 
the property of the county. 

The statute provides that the County Courts, respectively, shall 
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have the care and management of the school funds of the several 
townships within their jurisdiction, and that they shall cause 
accounts thereof to be stated and kept, so as to exhibit the funds 
of each township separately and the disposition thereof. Pro- 
vision is also made for loaning out the school fund, and it is 
required that its payment shall be secured by the borrower giving 
& mortgage on unencumbered real estate, with a bond and addi- 
tional personal security. The mortgage taken must be in the 
ordinary form of a conveyance in fee, and must recite the bond 
and contain the condition that if default shall be made in the 
payment of the principal or interest, or any part thereof, at the 
time when they shall severally become due and payable, then the 


sheriff of the county, upon giving notice, may proceed without: 


suit to sell the mortgaged premises or any part thereof, to satisfy 
the principal and interest, and make an absolute conveyance 
thereof in fee to the purchaser, which shall be as effectual, to all 
intents and purposes, as if such sale and conveya.ce were made 
by virtue of a judgment of a court of competent jurisdiction 
foreclosing the mortgage. Whenever the principal and interest, 
or any part thereof, secured by mortgage containing a power to 
sell, shall become due and payable, the County Court has power 
to make an order to the sheriff, reciting the debt and interest to 
be received, and commanding him to levy the same, with costs, 
upon the property conveyed by the mortgagor, which shall be 
described as in the mortgage; and a copy of such order, duly 
certified, being delivered to the sheriff, shall have the effect of a 
fieri facias on a judgment of foreclosure by the Circuit Court, 
and shall be proceeded with accordingly. Where the money is 
collected it is to be paid into the county treasury, and it is the 
duty of the treasurer to give duplicate receipts therefor, one of 
which is required to be given to the clerk of the County Court, 
whose duty it is to file and preserve the same in his office, charge 
the treasurer with the amount, and credit the payment to the 
party on whose account it is made on his bond and mortgage. 
(2 Wagn. Stat. 1259-61, §§ 79, 81, 83, 87-9.) 

In all cases of loan the bond is made payable to the county 
for the use of the township to which the fund belongs. (Jd., 
16—voL. XLIX. 
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§ 82.) The county is not the owner of the fund; the title is 
simply vested in it as trustee, for convenience, to carry out the 
policy devised by the law-making power for the appropriation 
and distribution of the fund. In the care, management and 
control of the fund, the County Court acts purely in an adminis- 
trative capacity, not’ as the agent of the county, but in the 
performance of a duty specifically devolved upon it by the laws 
of the State. There is nothing judicial in the exercise of its 
functions in this respect. The County Court does not derive its 
powers from the county, and it can exercise only such powers as 
the Legislature may choose to invest it with. Whatever juris- 
diction is conferred upon it is wholly statutory. It acts directly 
in obedience to State laws, independently of the county. Where 
it acts for and binds the county, it exercises its authority by vir- 
tue of power derived from the State government, and it obtains 
authority from no other source. (Reardon v. St. Louis County, 
36 Mo. 555. ) 

The principle is well settled that a corporation can exercise 
only such powers and employ such agencies as its charter may 
permit. But counties have not the powers of corporations in 
general. They are merely guasé corporations, political divisions 
of the State, and they act in subordination to and as auxiliary to 
the State government. (Hann. & St. Jo. R.R. Co. v. Marion 
County, 36 Mo. 303; State v. St. Louis County Court, 34 Mo. 
546 ; Barton County v. Walser, 47 Mo. 189.) They have no 
power to purchase land or hold the same unless it is given to them 
by statute. Nor have they authority to assume the exercise of this 
right, in a case like this, by implication. For obvious reasons 
the law never intended that the County Court should buy in 
real estate for the’ county to satisfy a school debt. 

The county is not the creditor, and it has no right to bid in 
the property and undertake to manage it for the benefit of the 
school fund. The County Court is not a fit or appropriate body 
to deal as a real estate agent, and whenever the principle is 
established the school fund will inevitably suffer. 

There is no force in the argument so strenuously advanced, that 
if this power of purchasing real estate is denied to the County 
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Court, debts will be lost by reason of the mortgaged property in 
some cases decreasing as «a security or selling for less than its 
value, and by that reason failing to satisfy the encumbrance. 
The answer to this is that if the courts do their duty as the law 
directs and contemplates, such a contingency cannot happen. 
The statute gives the County Court power to examine into the 
solvency of the debtors, and require additional security to be given 
on the bond when deemed necessary for the better preservation of 
the fund. If the additional security is not given, then proceedings 
for sale should be instituted at once. If the court faithfully per- 
forms its duty, there is little danger of any loss happening. From 
what has already been said, it necessarily follows that the County 
Court had no warrant for authorizing its clerk to bid in the 
property, aod that the county was entirely incapable of taking it 
by purchase. Such being the case, the first sale was simply a 
nullity, and the property was rightly put up and sold a second 
time. The court below, therefore, erred in striking out the 
replication. 

But it is contended further that Barr, the surety, is released 
because he has suffered injury by the action of the County Court 
in bidding in the property; that during the time intervening 
between the first and second sale the property decreased in value 
and greatly deteriorated. The established rule, that a surety 
will be discharged whenever the creditor commits acts which 
operate to his injury or disadvantage, cannot apply in this case. 

In Marion County v. Moffett, 15 Mo. 604, it was held that 
the failure of the County Court to take a mortgage in fee on real 
estate free from all liens and encumbrances, to secure the payment 
of school money loaned, as required by the statute, did not dis- 
charge the surety. It was said in that case: ‘* The school lands 
were vested in the State, in trust for the benefit of the inhabitants 
of the township in which they are respectively situated. The 
State vested in the County Courts the management of this trust. 
Those courts are the agents of the State for this purpose.” The 
principle that the State is not affected by the laches of her agents 
was sanctioned by this court in the case of Parker v. State, 7 Mo. 
194. So in the case of a corporation, where the acts or omissions 
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from which injury results are done or omitted in the exercise of a 
corporate franchise conferred upon the corporation for the public 
good, and not for private corporate advantage, the corporation is 
not liable for the consequences of such acts or omissions on the 
part of its officers and servants. (Murtaugh v. City of St. Louis, 
44 Mo. 479.) The County Courts are intrusted with the man- 
agement and care of the school fund for the public good, and not 
for any private gain that will accrue to either them or the counties. 
The State can only act through her officers, and great losses would 
result if it should be maintained that she was liable for the 
negligence or omissions of those to whom she is compelled to 
confide the management of her pecuniary concerns. 

With the concurrence of the other judges, the judgment will be 
reversed and the cause remanded. 





Mary Sapprneton, Respondent, v. FREDERicK OESCHLI AND 
JoHN OEscHLI, Appellants. 


1. Mortgage—Attachment—Title under mortgage prevails, when.—Title under 
a mortgage on real estate, not recorded at the institution of a suit by attach- 
ment on the same land, will prevail over that acquired by the purchaser at the 
execution sale under the attachment, if the mortgage be recorded prior to the 
sale. The holder of the mortgage title is not estopped from asserting his 
claim by reason of his failure to record the mortgage prior to the attachment. 

2. Mortgage — Ejectment.— A mortgage title is sufficient after forfeiture to 
authorize an action of ejectment. 

8. Sheriff—Deed of, relates back to sale, when.— When no rights intervene, a 
sheriff’s deed under a mortgage sale will relate back to the time of the sale 
under the foreclosure, so as to vest in the purchaser title from that time. 


Appeal from Pettis Circuit Court. 
Philips § Vest, for appellants. 


I. The action was brought in August, 1868, and the sheriff’s 
deed to plaintiff, on which alone she could assert title, was not 
made until August, 1869. She was bound to show title before 
the date of the ouster laid in the petition. (Buxton v. Carter, 
11 Mo. 481 ; Seglar v. Vankeper, 10 Wend. 414.) The doctrine 
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of relation invoked by the plaintiff applies only as between parties 
and privies, and never as to strangets, which is the case here. 
(Alexander & Betts v. Merry, 9 Mo. 514, 529; Jackson v. Bard, 
4 Johns. 230-34.) 

II. Although our registry law provides no time in which a deed 
shall be filed for record, yet the intendment of the law and the 
proper construction of the act would require that it should be 
done in a reasonable time, and under the circumstances of this 
case eight years was an unreasonable length of time to have 
withheld this deed of mortgage from record. (Reed v. Austin, 
9 Mo. 731; Bryson v. Penix, 18 Mo. 15-16; Cushing v. Hurd, 
4 Pick. 257.) Especially must this be the just and necessary 
construction of this act, where the rights of third parties are to 
be affected by a long-deferred act of filing; and plaintiff, in the 
case at bar, is estopped from setting up her pretended mortgage 
to defeat the just and equitable demands of these creditors. 
(19 Mo. 204-8; 2 Johns. Ch. 86-45; Mosby v. Garret, 1 J. J. 
Marsh. 212; Chouteau ef al. v. Goddin ef a/., 39 Mo. 250; 1 
Johns. Ch. 344.) 


F. P. Wright, for respondent. 


A mortgagee may maintain an action of ejectment against the 
mortgagor and those claiming under him after forfeiture, the 
legal title being vested in the mortgagee (Walcop v. McKinney, 
10 Mo. 229); and the legal title after forfeiture is so effectual 
as to enable a defendant in ejectment to plead it in bar as an 
outstanding title, equal to any other, so as to defeat a recovery. 
(12 Mo. 603.) After forfeiture the mortgagor and those claim- 
ing under him are like tenants at will; they hold the possession 
or receive the rents by the mere tacit agreement or consent of 
the mortgagee, but the mortgagee may put an end to such tacit 
agreement when he pleases. The effect of the sheriff’s deed to 
plaintiff was to vest the title in her by relation from the day of 
sale, which took place July 29, 1868. (Cross v. Wallace, 12 
Mo. 145; Alexander & Betts v. Merry, 9 Mo. 145.) The rela- 
tion back to the time of sale works them no injury. They pur- 
chased with knowledge, and after the mortgage was recorded and 
while the suit for foreclosure was pending. 
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Apams, Judge, delivered the opinion of the court. 


This was an action of ejectment, originally brought by plain- 
tiff against the defendants in the Pettis Common Pleas Court, 
and transferred from that court to the Circuit Court of Pettis 
county, by consent of parties. 

The petition was in the usual form for the possession of the 
east half of the southwest quarter of section 8, township 48 of 
range 23, situated in Pettis county. The answer was a general . 
denial. The case was tried before the court sitting as a jury, 
and judgment was given in favor of the plaintiff for possession, 
etc. Both parties claimed title under one Thomas N. Christian, 
who held the land by patent from the United States. 

The plaintiff, to maintain the issues on her part, relied upon a 
mortgage executed to her by Christian, in 1858, to secure a debt 
evidenced by a note for some $800. This mortgage was duly 
executed and acknowledged, but was not recorded until the 6th 
of January, 1866. The plaintiff brought suit for foreclosure 
and sale of the mortgaged premises, and obtained judgment in 
the Pettis Circuit Court on the 3d of September, 1866, and a 
special execution was issued on this judgment in June, 1868, and 
a sale was made thereon on the 29th day of July, 1868, during 
the session of the Pettis Circuit Court, and the plaintiff at this 
sale became the purchaser of the mortgaged land. The sheriff 
made her a deed on the 4th day of August, 1869, which recites 
the foregoing facts. This deed was acknowledged in open court 
on the 4th of August, 1869, and an entry to that effect made of 
record ; but the clerk omitted to state in the acknowledgment 
written on the deed that it was taken in open court, and also 
stated that it was made the 2d of August instead of the 4th of 
August, 1869. And the defendants objected to the reading of 
this deed on that ground, and also on the ground that it did not ~ 
relate back, as to them, to the time of the sale. But the court 
overruled these objections, and the defendants excepted. The 
plaintiff then proved possession by defendants at the commence- 
ment of the suit, and rents and profits, and rested. 

The defendants then, to maintain the issues on their part, 
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offered as evidence a sheriff’s deed, made in 1864, to Logan 
Clark, on attachment judgment in favor of Logan Clark against 
said Christian. But this deed was rejected, and properly so, as 
it did not contain the land in dispute. The defendants then 
introduced another sheriff’s deed, reciting an execution of date 
January 6, 1866, on the same judgment in attachment, in favor 
of Logan Clark against said Christian, and a sale under this 
execution on the 2d day of May, 1866, at which the defendants 
became the purchasers of the land in dispute. The defendants 
then introduced Logan Clark as a witness, who testified that he 
gave credit to Christian on the faith that he was the owner of the 
land, and that it was unencumbered, and evidence that the plain- 
tiff was residing with Christian when Clark’s debt was created, 
and other evidence tending to show that other persons had cred- 
ited Christian on the faith that this land was unencumbered. 

The plaintiff then asked several declarations of law, which it 
is unnecessary to recite, and the defendants also asked two 
declarations, which were refused, to the effect that the plaintiff 
was estopped by the facts of this case from setting up her title 
under the mortgage and the foreclosure sale, and to the effect 
that as the defendants were strangers, the sheriff’s deed to plain- 
tiff did not relate back to the time of the sale under the fore- 
closure, so as to vest in the plaintiff a title before the ouster laid 
in the petition. 

The main question in this case is as to the proper construction 
to be given to our registry acts. Ever since the decision in the 
case of Davis v. Ownsby, 14 Mo. 170, it has been the settled law 
of this State that the title of a buna fide purchaser or mortgagee, 
under a deed or mortgage not recorded, is good against creditors 
at large, and is also good against sales under judgments and 
executions, if the deed or mortgage is duly recorded before such 
sales. This has been the uniform ruling of this court since the 
decision referred to. (See Valentine v. Havener, 20 Mo. 133 ; 
Stilwell v. McDonald, 89 Mo. 282; Porter v..McDowell, 43 Mo. 
93 ; Reed v. Ownby, 44 Mo. 204.) There is no pretense that 
there was any fraud in the debt or mortgage held by the plaintiff 
against Christian. So far as this record shows, she was a bona 
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fide creditor, and the mortgage was executed in good faith to 
secure an honest debt. Her mortgage, therefore, must prevail 
over the execution sale under the judgment in attachment. To 
hold otherwise would be to overrule the decision in the case of 
Davis v. Ownsby, and all the other cases in this State since that 
time, and such a ruling would shake the titles to an immense 
amount of real property. 

Where a course of decisions so long acquiesced in has become 
a rule of property, it would be exceedingly unwise and injudicious 
to attempt to change it. Being the settled law of the land, it 
must remain such till the Legislature sees fit to alter it. An act 
of the Legislature must be prospective, and could not affect 
vested rights, whilst a decision of this court changing this rule 
would necessarily retroact and unsettle titles. 

There is nothing in the question of estoppel raised and dis- 
cussed here. The facts detailed in evidence create no estoppel 
against the plaintiff asserting her title under the mortgage and 
foreclosure sale. 

The mortgage itself in this case was a sufficient title to main- 
tain this action of ejectment. But the sheriff’s deed under the 
foreclosure sale related back to the time of the sale, so as to vest 
the unconditional title to this land in the plaintiff from that time. 

There were no intervening rights to prevent the sheriff’s deed 
from relating to the sale. The defendants were strangers, it is 
true, but the sheriff’s deed to them was behind the mortgage, and 
did not vest them with any rights intervening between the sale 
under the judgment of foreclosure and the execution of the 
sheriff’s deed to the plaintiff. So there was nothing at all in this 
case to prevent the sheriff’s deed to the plaintiff from relating to 
the sale. 

The technical objection to the date and form of acknowledg- 
ment on the sheriff’s deed to plaintiff was superseded by the 
amendment which was made by the order of the court. 

The judgment must be affirmed. The other judges concur. 
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A. W. Giuiam, Appellant, v. Wimt1aM Batt, JR., eé al., 
Respondents. 


1. Evidence — Instructions — Weight of evidence.— Courts have no right to 
instruct juries touching the sufficiency or weight of evidence. 


Appeal from Saline Court of Common Pleas. 
W. P. Bush and J. P. Shother, for appellant. 
G. T. White, with Boyd §& Miller, for respondents. 
Waener, Judge, delivered the opinion of the court. 


This suit was brought by attachment under the 26th section of 
the landlord and tenant act (Wagn. Stat. 881, § 26), and upon 
a trial of the issues made up, a verdict was had for the defend- 
ants. The only question presented by the record for our determ- 
ination is the action of the court in refusing to give the second 
instruction prayed for by the plaintiff. That instruction is as 
follows: ‘In determining whether such was the intention of the 
defendants or either of them, evidence of the statement of either 
of them as to his or their determination to remove and continue 
to remove corn until stopped by law, is prima facie sufficient 
to establish the fact that the landlord was in danger of losing 
his rent.” 

The case shows that Gilliam rented some land to Ball, for 
which Ball was to pay a certain amount of corn per acre as rent. 
Ball sub-let a portion of the premises to Harris, and Harris sold 
one load of corn that he had raised on the land, and Gilliam for- 
bade his removing it, when Harris replied that he would remove 
corn when he pleased unless stopped by law. Gilliam thereupon 
sued out his attachment, and attached the whole crop raised by 
both Ball and Harris. The evidence is abundant to show that 
the crop and property on the land belonging to the tenants was 
more than sufficient to satisfy the rent, and there is nothing going 
to show that the tenant ever contemplated the sale of more than 
one load of corn. Under such circumstances we do not think 
that the mere declaration of Harris was even prima facie evi- 
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dence to establish the fact that the landlord was in danger of 
losing his reet. But whether it was evidence of any sufficiency 
or not was a question solely for the jury, and the court had no 
right to instruct them as to its sufficiency or weight. 

The only question was, did the removal of the property endan- 
ger the rent of the landlord? And that question was fairly 
submitted by instructions for both parties which were entirely 
unobjectionable. (Morris v. Hammerle, 40 Mo. 489; Kinear 
v. Shands, 36 Mo. 879; Kleun v. Vinyard, 38 Mo. 447.) 
Judgment affirmed. The other judges concur. 





Wa. N. Smrru, Respondent, v. J. H. WatsEr ef al., Appellants. 


1. Equity — Trust estate — Notice.—One who, in consequence of a blunder in 
the terms of a deed, obtains the legal title to land the equitable ownership of 
which is in another, and has full knowledge of the fact, will hold as trustee 
for the latter. And a grantee, with notice from the legal owner, will be 
affected with the same trust. 


Appeal from Third District Court. 
J. H. Walser, for appellants. 


R. F. & E. Buller, for respondent, cited Gibson v. Chouteau 
Heirs, 39 Mo. 536; Harrison v. Chouteau, 23 Mo. 117; 1 Sto. 
Eq. Jur., §§ 100, 164-5, 895; Truesdale v. Callaway, 6 Mo. 
605; Turner v. Patton, 20 Mo. 81. 


Waener, Judge, delivered the opinion of the court. 


This was a petition in the nature of a bill in equity for the 
purpose of obtaining a decree for title. 

The petition, in substance, states that on the 3d day of May, 
1866, the plaintiff purchased of Barton county the southeast 
quarter of section 21, township 33, range 30, and paid for the 
same in full, but did not obtain a deed therefor until the 7th day 
of August, 1866; that on the 6th of May, 1866, Amoret Fray, 
who subsequently intermarried with Bollinger, purchased from 
the said county the south half of the northwest quarter of said 
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section 21, and that in preparing her deed a mistake was made, 
and her land was described as the south half of the said section, 
thus including the land which had previously been purchased and 
paid for by the plaintiff, of which purchase the petition alleges 
the said Fray had full notice before and at the time she obtained 
her deed. ' 

It is further averred that on the 15th of July, 1867, the said 
Fray by quit-claim conveyed to the defendant Walser the north 
half of the said southeast quarter of section 21, he at the time 
having full notice of the plaintiff’s claim and interest therein. 

Barton County, Bollinger and wife, and Walser, were made 
defendants. All the parties made default except Walser, and he 
appeared and demurred to the petition. This demurrer was sus- 
tained in the Circuit Court, and the case was then taken to the 
District Court, where the judgment was reversed, and Walser 
appealed to this court. The demurrer admits the facts stated in 
the petition, and that the defendant Walser purchased with full 
notice of the plaintiff’s interest and claims. 

It is perfectly clear that when Fray by mistake obtained the 
legal title with full notice of all the surrounding facts, she held 
it as trustee for Smith, the plaintiff, who possessed a complete 
equitable title. Walser, who took with notice, stood in the same 
position; for when a person takes a conveyance of land with notice 
of the legal or equitable title of another, he will stand precisely 
in the situation of his grantor. There is no force or merit in the 
ground taken in the'demurrer, that Smith, the plaintiff, was not 
the proper party, and that the suit should have been brought in 
the name of Barton county. Smith was the real party in interest 
and the only person entitled to sue. 

The action of the District Court reversing and remanding the 
judgment of the Circuit Court will be affirmed. The other judges 
concur. 
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F. T. Kerrin eé al., Plaintiffs in Error, v. ALBION RoBERSON 
ef al., Defendants in Error. 


1. Practice, civil — Parties — Jurisdiction — Misjoinder.— When two or more 
persons are proper parties to proceedings, plaintiff may institute them against 
all in the county where either may reside; but he cannot, for the purpose of 
obtaining jurisdiction over a non-resident of the county, improperly join one 
who is a resident. 

2. Administration — Administrator and administrator de bonis non — Joinder 
as defendants.— The administrator de bonis non, and not the creditor, is the 
proper person to pursue the estate. But this principle cannot authorize a 
creditor to join both parties defendant in a proceeding to set aside their 
several settlements for fraud. If the action be well grounded, the judgment 
should be to set aside the old settlement, in whole or in part, and order a 
new one. But neither in setting aside the old settlement nor making the new 
one, can any judgment be rendered against the administrator de bonis non. 
So far as a proceeding to set aside their settlements are concerned, their 
accounts are separate and independent, and there is no reason why they 
should be joined. 


Error to Pettis Circuit Court. 
F. P. Wright, for plaintiffs in error. 


Hatton, administrator de bonis non and successor to Rob- 
erson, who is charged with combining and confederating with 
Roberson in making his fraudulent final settlement, was a neces- 
sary party to a complete determination of the questions involved. 
There is in fact but one administrator of an estate. The admin- 
istrator de bonis non stands in the situation of his predecessor. 
He controls the assets, and it is his duty to acquire them, whether 
such assets are in the hands of the former administrator or in the 
hands of others. He alone can sue for them. (State ex rel. 
Collins v. Dulle, 45 Mo. 269; State, to use, ete., v. Fulton, 35 
Mo. 328 ; State ex red. Crow v. Cox, 45 Mo. 311.) 

As to parties, the rule in equity cases is that all parties mate- 
rially interested, either legally or beneficially, in the subject- 
matter of the suit, as in the case at bar, ought to be made 
parties, either as plaintiffs or defendants, so that there may be a 
complete decree. (Sto. Eq. Pl., § 72; Melford’s Ch. Pl. 189.) 
One reason of this rule is to prevent future litigation and to 
avoid a multiplicity of suits. (Nolan v. Carter, 31 Cal. 427.) 
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No judgment was rendered on Hatton’s demurrer. He remained 
in court until the final judgment of nonsuit was taken, when the 
court refused to hear the evidence. (Roberson v. Morgan County 
Court, 82 Mo. 428; The State v. Pepper ef al., T Mo. 348.) 
But even if there had been a dismissal as to Hatton by a judg- 
ment of the court, jurisdiction over Roberson having been properly 
acquired, it would not be lost by such dismissal. (January v. 
Rice, 33 Mo. 409.) 

Roberson having been duly served with process, he should have 
objected to the jurisdiction, either by demurrer or answer. (Mor- 
ton v. Green, 10 Mo. 652.) 

Where the case requires it, different judgments or decrees may 
be rendered in the same action, and against one or more of several 
defendants. (Wagn. Stat. 1051, § 2; Wescott v. Bridewell, 40 
Mo. 146.) 


Philips § Vest, for defendants in error. 


I. All the acts of maladministration and misfeasance alleged 
against Roberson were committed by him solely prior to any con- 
nection whatever with him on the estate by Hatton. The latter 
was sued as administrator de bonis non, and as he was not such 
administrator until after Roberson ceased to hold his office, there 
could not possibly have been either a combination between or 
joint liability by them as such administrators. There was no 
privity between these administrators, nor was Hatton responsible 
for any devastavit or default of Roberson’s. (Redf. Wills, ch. 
8, p. 90; Alsop v. Mather, 8 Conn. 584; Jn re Small’s Estate, 
5 Penn. St. 258.) 

Ii. The Circuit Court of Pettis county had no jurisdiction 
over the defendant Roberson. Only such persons may be joined 
as defendants as are necessary to a complete determination of the 
question involved, or such as are united in interest. (Wagn. 
Stat. ch. 110, pp. 1000-1, §§ 5-7.) And the provision in 
section 1, article 1, of same chapter, that ‘‘ when there are 
several defendants, and they reside in different counties, the suit 
may be brought in any such county,” of course contemplates a 
case where several defendants are united, as specified in article 1. 
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And if they are not necessarily joined, the actions should be 
separate, and instituted ‘‘ in the county within which the defend- 
ant resides.” It never was intended by the Legislature that a 
plaintiff, in order to bring his adversary out of a remote county 
to litigate their controversy at the plaintiff’s home, should only 
join him with some disinterested party in the county of the venue, 
and then, after the adversary is drawn to his chosen field of 
contest, take a nonsuit as to the resident defendant. This is 
precisely what the plaintiffs attempt to do in this cause. Such 
arts are hurtful devices, and deserve severe rebuke by the courts. 
(Dunn v. Hazlett, 4 Ohio St. 486, 438; Shryer v. Miner e¢ ai., 
20 Ind. 175; Ashburn v. Ayres, 28 Mo. 77-8.) 


Buss, Judge, delivered the opinion of the court. 


Defendant Roberson was administrator of the estate of John 
C. Kerrin, deceased, and resigning his administration, defendant 
Hatton became administrator de bonis non. Each of said admin- 
istrators made their separate settlements, and the plaintiffs, as 
heirs of said decedent, present their petition to the Pettis Circuit 
Court to set aside their settlements on account of fraudulent 
concealments, etc. Hatton resided in Pettis county and Rober- 
son in Iron county, but service was had upon both. The latter 
did not appear, but Hatton demurred to the petition for misjoin- 
der of parties and other causes, and the demurrer was sustained, 
the court holding that he had no interest in the settlement of the 
account of Roberson, and should not be joined in any proceeding 
to set it aside. The record shows irregularity in the proceed- 
ings, or great carelessness in the entries, but enough appears to 
enable us to pass upon one question, to-wit: the right of the 
plaintiffs to make Hatton a party to proceedings against Rober- 
son, and the right thereby to compel the latter to leave the 
county of his residence and to answer in another. Where two 
or more are proper parties to proceedings, the plaintiff may 
institute them against the whole in the county where either may 
reside ; but he cannot, for the purpose of obtaining jurisdiction 
over a non-resident of the county, improperly join one who is 
a resident. 
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It is claimed that Hatton had such an interest as should make 
him a party, for the reason that it was his duty to receive or 
recover the assets in the hands of the former administrator. It 
is true that the administrator de bonis non, and not the cred- 
itor, is the proper person to pursue the estate im the hands of his 
predecessor (Collins v. Dulle, 45 Mo. 269); but it does not 
hence follow that he is a proper party to the proceeding now 
under consideration. If the allegations of the petition are true, 
the judgment should be to set aside the old settlement in whole 
or in part, and either to order a new one in the Probate Court, of 
the settlement should be made in the pending proceeding in the 
Circuit Court. But neither in setting aside the old nor in making 
the new settlement can any judgment be rendered aguinst the 
other administrator. So far as this proceeding is concerned, 
their accounts are separate and independent, and there is no 
reason why they should be joined. 

This defect has not been waived. Hatton demurred for the 
reason named, and Roberson, without appearing, objected to the 
jurisdiction of the court. 

From the confusion in the record it is not easy to say what 
might be the effect of an affirmance of the judgment below. We 
will therefore dispose of the case by dismissing the petition with- 
out prejudice to the right to prosecute anew. 

Judge Wagner concurs. Judge Adams not sitting. 











Joun G. Burton, Appellant, v. Wim.1am T. RUTHERFORD, 
ADMINISTRATOR OF Haypgn L. RuTHERFoRD, Respondent 


1. Limitations — Surety — Administration.— Payment of a note by a surety 
extinguishes the note and gives him the right to sue for the money paid. His 
right of action accrues from the date of the payment, and the statute of limi- 
tations under the administration law commences running from that time. 

2. Partnership — Claim against — Allowance of.— An allowance of a claim 
against a partnership is not an exhibition of it against the individual 
estate. 
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Appeal from Randolph Circuit Court. 
R. F. Prewitt, for appellant. 


I. This cause of action did not accrue at the time the note 
became due, but at the time plaintiff paid Guy the money. (Sin- 
gleton v. Townsend, 45 Mo. 379; 1 Pars. Cont. 86-7; 2 Pars. 
Bills and Notes, 253, § 7.) Nor does the administration statute 
of limitation of three years ‘begin to run against a surety who 
pays the debt of his principal, until he has paid it. (Miller v. 
Woodward, 8 Mo. 169; Finney, Adm’r, v. The State, 9 Mo. 
225; Chambers’ Adm’r v. Smith’s Adm’r, 23 Mo. 174; Hick- 
man v. Hollingworth, 17 Mo. 475.) 

II. The allowance of a claim against the partnership estate is 
not a sufficient allowance against the individual estate. 


W. A. Hall, for respondent. 


If this debt was a demand against the estate during the admin- 
istration it is forever barred. Was it such? The note was due 
during the administration. It was in Guy’s hands ; he could have 
had it allowed. In his hands it became forever barred. Could 
it be revived by coming back to the hands of Burton? Burton 
transferred all his rights under the note to Guy; Guy forfeited 
all right against the estate. Could Guy, by returning the note to 
Burton, give to Burton rights which he had lost? The aspect of 
the case is not changed by Burton binding himself to Guy to see 
that the note was paid. Burton was bound by his assignment, 
without ‘‘standing surety,” to see that the note was paid, if 
Guy used diligence in collecting it. He released Guy from the 
obligation imposed by law on an assignee to use diligence. Did 
that relieve Burton from the consequence of Guy’s failure to use 
diligence? He caused Guy’s negligence, and now says he should 
not bear the consequence. 


ApaMs, Judge, delivered the opinion of the court. 


The firm of Rutherford & Malone, of which Hayden L. Ruth- 
erford was a partner, executed to the appellant, John G. Burton, 
their negotiable promissory note for $900, bearing date the 6th 
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day of January, 1858, and due one day after date. On the 18th 
day of May, 1858, before the death of Hayden L. Rutherford, 
the appellant, wishing to realize the money on his note, applied to 
Rutherford for payment, who had not the money in hand; and at 
his request the note was sold to Irwin Guy, who purchased it with 
the agreement between all the parties that the appellant would 
become and stand as surety for the payment of the note until the 
same was paid, and to this end he indorsed the note in the follow- 
ing words, to-wit: ‘‘I assign the within note to Irwin Guy, and 
bind myself to stand as surety until said note is paid, this 18th 
May, 1858. John G. Burton.” 

Hayden L. Rutherford afterward died intestate, and letters of 
administration were duly granted on his individual estate to the 
respondent, on the 28th of December, 1858, who gave notice as 
the law requires, and continued the administration until it was 
finally settled in 1866. 

There was also an administration on the partnership effects of 
Rutherford & Malone, and this note was exhibited and allowed 
against the partnership administration, but not against the indi- 
vidual administration. In July, 1865, the appellant, as surety, 
paid Guy $836, being the balance of the note then remaining 
unpaid. After said final settlement, letters of administration de 
bonis non were granted on the estate of said Hayden L. Ruther- 
ford, deceased, to the respondent, and this suit was commenced 
sixteen days before the March term, 1868, of the Randolph Cir- 
cuit Court, for the amount the appellant paid as surety. 

The respondent set up the bar of the statute of limitations 
under the administration law. 

The appellant asked two instructions. The first was to the 
effect that the statute of limitations commenced running only from 
the time he paid the money as surety on the note ; and the second 
was to the effect that the exhibition of the note against the part- 
nership estate was, in effect, an exhibition of it against the indi- 
vidual estate of Rutherford, deceased. Both of these instructions 
were refused. The court then gave an instruction, at the instance 
of respondent, ‘‘ that if the note sued on was barred as against 
the estate of Hayden L. Rutherford by the statute, in the hands 

17—VvoL. XLIx. 
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of Guy, it was not revived by being re-assigned by Guy to Bur- 
ton.”? The appellant, when his instructions were refused and 
that of the respondent given, took a nonsuit, with leave to move 
to set it aside, which motion was filed and overruled. 

The only question of any importance in this case is as to the 
time when the statute of limitations commenced running. 

The appellant was not simply indorser of the note to Guy, but 
he became Hayden L. Rutherford’s surety for the payment of the 
note, and agreed to stand as surety until the note was paid. If 
he had been merely an indorser of a negotiable note like this, to 
hold him responsible it would have become Guy’s duty to have 
presented the note for payment as soon as he received it, and 
notified the appellant of its non-payment. But that was not the 
position he occupied or intended to occupy on the note. He 
placed his name there as surety, to stand as such till the note was 
paid, and when he paid the note to Guy it was in discharge of 
his obligation as surety. This payment extinguished the note 
and gave the appellant a right to sue for money paid as surety 
for Rutherford. His right of action accrued when he paid the 
money, and the statutory bar under the administration law com- 
menced at that time and had not expired when this suit was 
brought. We therefore think the first instruction asked by appel- 
lant should have been given, and the one asked by respondent 
refused. In regard to the second instruction asked by the appel- 
lant, we think it was properly refused. A party can only exhibit 
his claim against an estate in the manner indicated by the statute, 
and therefore an allowance of a claim against a partnership is not 
an exhibition of it against the individual estate. 

_ The judgment will be reversed and the cause remanded. The 
other judges concur. 
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CHARLES BumGarNER Respondent, v. Joun C. Co@swett ef al., 
Appellants. 


1. Trustees, successors of —Appointment by deed, etc.—By the terms of a deed 
conveying certain land in trust for the Pacific Railroad Company to be 
deeded away by the trustee on the order of the directors, in case of his 
failure to act, the company was authorized, ‘‘by deed duly executed, to 
appoint other trustees, who should by such deed be vested with power to 
execute the trust.” Held, that a quit-claim deed of the property, although 
signed by the president and persons purporting to be the successors in the 
trust, conveyed no title unless said trustees were appointed to carry out the 
trust by deed duly executed. 


Appeal from Pettis Circuit Court. 


Crandall § Sinnett, for appellants. 


The quit-claim deed from John C. Porter and R. R. Powell, 
trustees of said company, to plaintiff, should have been excluded. 
Trustees must be regularly appointed, or empowered and author- 
ized to act. The Pacific Railroad Company did not appoint and 
nominate said Porter and Powell trustees. (Hill on Trustees, 
92, 96, 289.) Power was given to said company by Combs 
and wife’s deed to nominate and appoint new trustees, upon 
Billon’s refusal or failure to act. There is no evidence that this 
was done. (Hill on Trustees, 289.) No deed to said Porter 
and Powell, or authority in them to act, having been shown, the 
deed from them to plaintiff was void, and did not invest plaintiff 
with the title to said lot. (Hill on Trust. 196, § 186; Adams’ 


Eq., § 38.) 
Wright § Snoddy, for respondent. 


The deed from the company to plaintiff, by the president thereof 
and the trustees, is sufficient. Combs’ deed to Billon for the use 
of the company expressly authorized the company to constitute 
other trustees, and as the president of the road and the trustees 
signed and sealed the deed to plaintiff, and as the railroad sets 
up no denial of the deed, it does not lie in the mouths of appel- 
lants, who are utter strangers and have therein no interest, to 
deny the validity of the deed. 
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ApamMs, Judge, delivered the opinion of the court. 


This was an action of ejectment for a lot in the town of Smith- 
ton, in Pettis county. The plaintiff claimed title as follows: 

1. William E. Combs took possession of the land and caused 
it to be laid off into lots, blocks, streets and alleys, and made 
out, acknowledged and recorded a plat of the town. 

2. A deed from said Combs and wife to Frederic L. Billon, in 
trust for the Pacific Railroad, which deed contains this language: 
‘* The said trustee, at all times, upon the demand or order of the 
board of directors, by deed to be duly executed and acknowl- 
edged, shall convey any or all of the above-described real estate 
to such parties and for such consideration as the board of direct- 
ors shall direct; and in the event of the failure or refusal of 
the said Frederic Billon to accept and execute the trust herein 
created, the said Pacific Railroad shall have power, by deed 
duly executed under the seal of said Pacific Railroad, to renomi- 
nate and appoint another trustee, who shall by such deed be 
fully vested with all power and authority to execute the trust 
hereby created.”’ 

8. Without showing any deed from the Pacific Railroad nomi- 
nating John C. Porter and R. R. Powell trustees to execute the 
trust above created, the plaintiff produced a quit-claim deed from 
suid Powell and Porter, trustees of the Pacific Railroad, to the 
plaintiff, which deed concludes thus: ‘* In testimony whereof, the 
said John C. Porter and R. R. Powell, trustees as aforesaid, and 
George R. Taylor, president of the Pacific Railroad, in evidence 
that this conveyance is made at the request of said company, 
have hereunto set their hands and seals this day and date above 
written. (Signed) Pacific Railroad, [seal]. By George R. 
Taylor, Pres’t, [seal]. John C. Porter, Trustee, [seal]. R. R. 
Powell, Trustee, [seal].” 

The foregoing deeds and evidence were given against the 
objections of the defendants. This being all the evidence, the 
defendants demurred to the evidence by asking the court to 
declare that upon the evidence given the plaintiff was not entitled 
to recover. But the court refused so to declare, and gave judg- 
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ment for plaintiff. Motions for new trial, etc., were made and 
overruled. F 

The point is made that the deed to Billon, in trust for the 
railroad company, is void because the Pacific Railroad could not 
by its charter take lands thus conveyed to it. But without decid- 
ing this question, as it does not necessarily arise in this case, we 
are clearly of the opinion that whether the railroad company 
could take the land or not, there was no deed shown from Billon, 
nor was there any appointment, by deed executed by the Pacific 
Railroad, of John C. Porter and R. R. Powell trustees to execute 
the trust; and the deed from them, although signed by Taylor as 
president of the railroad company, passed no title to the plaintiff, 
and therefore the demurrer to the evidence ought to have been 
sustained. 

This being the case, the judgment must be reversed and the 
cause remanded. The other judges concur 


4- 
> 





Smtas May, Appellant, ». Joun D. Buncu ef al., Respondents. 


1. Supreme Court — District Court — Act of February 18, 1871 — Failure to 
appeal.— Under the act of February 15, 1871 (Sess. Acts 1871, p. 16), where 
appellant had been, on the 8th of November, 1870, entitled to an appeal 
from the District to the Supreme Court, but had failed to perfect his 
appeal, respondent would not for that reason be entitled to an affirmance. 


Appeal from Barry Circuit Court. 
M. Bray, for respondents. 
Buss, Judge, delivered the opinion of the court. 


The plaintiff appealed from a judgment of the Circuit Court 
of Barry county to the District Court as then constituted, and 
before judgment was entered upon the appeal, the constitutional 
amendment was adopted abolishing said District Court. By the 
act of February 15, 1871 (Sess. Acts 1871, p. 16, § 1), jurisdic- 
tion is given to this court to hear and determine all cases which had 
been determined in said District Court, and from which a writ of 
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error might have been taken, all cases pending and undetermined, 
and all cases which had been taken by appeal or writ of error to 
said court before or after the adoption of the amendment, and — 
where the transcripts had not been sent up. 

Sections 2 and 3 provide that the district clerks shall send to 
the proper clerks of the Supreme Court all the records, papers, 
etc., belonging to said District Courts ; and also that the clerks of 
courts of original jurisdiction shall send to said clerks of the 
Supreme Court the records and proceedings which would have 
been certified to the clerks of the District Courts, had the courts 
not been abolished. Section 4 provides that any party who on the 
8th of November, 1870, was entitled to sue out a writ of error in 
any cases mentioned in the act, may have such case docketed and 
tried at the next term of the Supreme Court, upon giving the 
adverse party or his attorney twenty days’ notice. Section 6 
provides that when a swpersedeas has been awarded, the appel- 
lant shall be required to file in the Supreme Court a new bond, 
or execution may issue below. 

In pursuance of this act the transcript in the present case was 
sent up to the clerk of the Supreme Court, and if the appellant 
desired a hearing he should have given the notice required by 
section 4. But no such notice was given, and he seems to have 
abandoned his appeal. The defendants (appellees) thereupon 
bring up a transcript, and ask for a judgment of affirmancé in 
this court, as in cases where the appeal fails to be prosecuted. 

The defendants are not entitled to such judgment. The case 
was not appealed to this court, nor has the plaintiff taken any steps 
to bring it here. He has appealed to the District Court, but 
. that court was abolished, and the law only gave him an oppor- 
tunity, if he desired to do so, of carrying his appeal into this 
court. It does not require it of him, nor did he engage to do’ 
it. He cannot, therefore, be said to have failed to prosecute 
the appeal which he took. 

The motion is urged on the ground that the judgment below is 
tied up, and that it cannot be enforced without an affirmance. 
But this is not so. The abolition merely of the District Courts 
would leave the judgments as it found them. Those that had 
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been affirmed or reversed would so remain, while the original 
judgments in the pending causes would be undisturbed; and 
unless some other provision was made in regard to them, they 
would remain as though not appealed from. The appeal to the 
District Court is dead, and, but for the provisions of the fourth 
section of the above act, they could only be brought into the 
Supreme Court by a new proceeding ; and even if docketed in this 
court under that section, the original judgment, as we have seen, 
may be enforced unless a new bond is given. 

Respondents or defendants in error cannot say that they are 
unadvised as to whether the cause is brought into this court, and 
therefore do not know whether to sue out execution below; for, 
as we have seen, the statute expressly provides for notice, and 
without it they may treat the original judgment as never having 
been appealed from. 

The other judges concurring, the motion will be overruled. 





B. W. Winston, Defendant in Error, v. BERNARD AFFALTER AND 
WruraM Haynes, Plaintiffs in Error. 


1. Ejectment — Irregularities in proceedings affecting title may be investi- 
gated, when.— In an ejectment suit, irregularities in the entry of a judgment 
or issue of an execution or mode of advertisement thereunder, in pro- 
ceedings through which the parties to the ejectment suit derived title, but 
to which they were strangers, cannot be shown in evidence. Those errors 
are such as could only be looked into in a direct proceeding instituted for 
that purpose. 

2. Sheriff's deed — Relates back, when.—Where sheriff’s sale was made before 
the commencement of a suit in ejectment, but the deed was dated afterward, 
it relates back/to the day of sale so as to vest the title in the purchaser from 
that time. This rule, however, does not hold where the rights of purchasers 
for a valuable consideration without notice intervene. 

8. Vendor's lien — Unpaid purchase~-money — Land sold for — Title obtained. 
— Where the vendor of land obtains judgment to foreclose his vendor’s 
lien for the unpaid purchase-money, and sells the land thereunder, his title 
passes from him so that he cannot thereafter assert it; nor can those claim- 
ing under him. 
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Error to Cole Circuit Court. 
E. L. King & Bro., and Lay & Belch, for plaintiffs in error. 


The sheriff’s second deed to plaintiff was inoperative, being 
made after the institution of this suit. (11 Mo. 481; Tyler 
Eject. 75; 25 Ill. 537.) After the first deed the sheriff lost all 
power over the property, and nothing passed by the second. The 
sale under G. B. Winston’s judgment—if there ever was one, 
which we deny— merely passed the latter’s equity; and B. W. 
Winston, holding under him, could not sue in ejectment without 
first getting a decree in equity vesting in him the legal title. 
(21 Mo. 364; 83 Mo. 219; 24 How. 398; Wagn. Stat. 557, 
-§ 1; Tyler Eject. 62-8.) King’s notice, if any, was merely 
notice of plaintiff’s equity, which cannot avail him here. Eject- 
ment can only be maintained upon a legal title and the right 
of possession. (33 Mo. 219; 19 Mo. 425; 1 Iowa, 153; 13 
Ohio, 260; 25 Ill. 5837; 25 Verm. 564; 13 Wis. 472; 1 Hous- 
ton, 178; 9 Iowa, 112; 18 Iowa, 453, 604.) A mere title 
bond does not give the right of possession. (7 Cow. 229;-9 
Johns. 35; see also 19 Mo. 425; 13 Ala. 50.) Plaintiff in 
ejectment must rest on his title at the commencement of his suit. 
(25 Ill. 537 ; see also 26 Mo. 364.) 


Ewing § Smith, for defendant in error. 


I. The judgment of G. B. Winston against Jordan cannot be 
attacked collaterally for an irregularity. (Wales v. Bogue, 31 
Ill. 464; Bonsall v. Isett, 14 Iowa, 309.) The judgment was 
conclusive between the parties to this suit. 

II. It was no objection to the sheriff’s second deed that he 
had already made a defective one. And the former, by relation, 
dated back to time of the purchase under the execution. The 
making of this deed in no way disturbed any rights of the 
defendants. (Alexander v. Betts, 9 Mo. 514; Hartt v. Rector & 
Dobbin, 13 Mo. 497; Crowley v. Wallace, 12 Mo. 143.) 

Ill. At the time King purchased this land under execution 
against G. B. Winston, the said Winston had no vendible interest 
therein. He had by his voluntary acts parted with his title. 
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Certainly King could acquire no title unless he could show that 
he was an innocent purchaser without notice of plaintiff’s title. 
But he had notice; hence the registration law will not avail him. 
(Ownsby v. Davis, 14 Mo. 170; Burke v. Seely, 46 Mo. 334.) 
Neither King nor those claiming under him with notice acquired 
anything by his purchase. 

IV. Plaintiff had prior, possession. This was sufficient to 
maintain ejectment against King’s grantees with notice. (83 
Mo. 172; 15 La. Ann. 76.) G. B. Winston, and those claim- 
ing under him with notice of the facts, would be estopped 
from denying the title of said B. W. Winston. This is a title 
by estoppel. (Tyler Eject. 74, 543; Stoddard v. Chambers, 2 
How. 284; Garrett v. Lyle, 27 Ala. 586; Clark v. Diggs, 6 
Ired. 159; Luter v. Rose, 20 Texas, 639; Snodgrass v. Rick- 
etts, 13 Cal. 359; Taylor v. Zepp, 14 Mo. 482; Dezell v. 
Odell, 3 Hill, 215.) 

V. The plaintiff could not be affected by any omissions of the 
sheriff to make the proper publication of the notice of sale, unless 
the plaintiff participated in the occasioning such neglect of the 
sheriff for a fraudulent purpose, and that is not pretended. 
(Draper v. Bryson, 17 Mo. 71; Hendrickson, Adm’x, v. St. 
Louis & I. M. R.R., 34 Mo. 188; Lawrence v. Speed, 2 Bibb, 
401; Webber v. Cox, 6 Monr. 110.) 


Apams, Judge, delivered the opinion of the court. 


This is ejectment for lands in Cole county. The plaintiff 
relied on the following title: 1. A patent from the United States 
to George B. Winston for the lands in dispute, bearing date 15th 
January, 1856. 2. George B. Winston, by title bond, sold the 
lands to George W. Jordan in 1858; and the purchase-money or 
a part of it remaining unpaid, George B. Winston brought suit 
in the Cole Circuit Court, in 1863, against said Jordan for the 
balance of the purchase-money and for foreclosure of his ven- 
dor’s lien ; and a final judgment was rendered therein in January, 
1864, and an order in said judgment that the lands in contro- 
versy be sold on execution to pay the amount of the judgment 
and costs. Afterward, on the 11th of May, 1866, an execution 
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was issued on this judgment, and the lands in dispute levied on 
and sold under the same at the June term of the Cole Circuit 
Court, 1866, and the plaintiff became the purchaser, and took a - 
deed from the sheriff; but the deed by mistake did not contain 
these lands, and therefore was excluded on the trial. Afterward, 
in 1870, the sheriff made a regular deed reciting the judgment, 
execution, etc., and acknowledged the same in open court, which 
acknowledgment was indorsed on the deed. This deed is dated 
a short time after the commencement of this suit, and was read 
in evidence against the objections of the defendants. The defend- 
ants also objected that notice of the sheriff’s sale had not been 
published in a German newspaper as well as an American one, 
but the objections were overruled. The defendants then, to main- 
tain their defense, read in evidence a sheriff’s deed to E. L. King, 
reciting a judgment of February 12, 1869, in favor of William 
Chambers, for $1,675 for debt and damages against George B. 
Winston, and an execution of date June 19, 1869, and a levy 
of same on land in dispute, advertisement, etc., and sale on the 
6th day of August, 1869, at which E. L. King became the pur- 
chaser, etc. This deed was executed by the sheriff on the 9th of 
August, 1869, and on the same day duly acknowledged in open 
court, and a certificate of such acknowledgment indorsed on the 
deed. The defendants then read the deed from King to them for 
the land he had bought at execution sale as above recited. Evi- 
dence was introduced conducing to show that King took possession 
of the premises under his sheriff’s deed before he sold to defend- 
ants and delivered possession to them. 

The plaintiffs then, by way of rebutter, introduced evidence 
conducing to show that at and before the time King bought at 
execution sale he had actual notice of plaintiffs’ title, and that 
defendants, before they bought of King, in like manner had such 
notice. There was some conflicting testimony in regard to notice 
to these parties. 

After the evidence was closed each party asked numerous 
instructions, some of which were given and others refused. 
Under the view we have taken of this case it is unnecessary to 
recite the instructions here. 
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There were some irregularities in entering up the judgment 
foreclosing the vendor’s lien, and also in afterward issuing a 
general execution to carry this judgment into effect. But these 
irregularities cannot be noticed in a collateral proceeding like this. 
They are only such errors as could be looked into on a direct 
proceeding instituted by the proper party. These defendants are 
strangers to that record, and have no right here to call in ques- 
tion the alleged irregularities in that judgment and execution. 

The same may be said in regard to the sheriff’s proceedings. 
If he failed to advertise in a German newspaper, no one has any 
right to complain except the parties to the original judgment. 
At least, so far as we can see, the execution sule to Winston is 
good and cannot be attacked in that way in this ejectment. 

The question of notice to King and the defendants holding 
‘under him was submitted to the court upon the evidence, and we 
are pot at liberty to review the finding of that court when there 
is ample testimony to support it. 

A sheriff’s deed, although made after the commencement of a 
suit in ejectment, relates back to the sale so as to vest the title in 
the purchaser from that time. This relation back, however, is not 
allowed where the rights of strangers who are purchasers for a val- 
uable consideration and without notice intervene. This was not 
the case with E. L. King and the defendants holding under him. 
The finding of the court is that they had notice of plaintiff’s title. 
Therefore the sheriff’s deed to plaintiff, as to them, related to the 
time of the sale and vested the legal title in him at that time. 

We see no force in the objection that the legal title in these 
lands still remained in George B. Winston, notwithstanding the 
foreclosure of his vendor’s lien by this execution sale. We think 
his title passed from him so that he cannot hereafter assert it. 
Nor can these defendants claiming under him. It is useless to 
inquire whether his title passed by estoppel or by the sale itself. 
It is sufficient to say that it has gone from him and his heirs and 
those holding under him with notice of the plaintiff’s title. 

We think the judgment is for the right party, and we do not 
feel at liberty to disturb it. Let it be affirmed. The other 
judges concur. 
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Joun Marsu, Defendant in Error, v. Davip Mourpny, Plaintiff 
in Error. 


1, Judgment affirmed. 


Error to Franklin Circuit Court. 
David Murphy, in pro. per., for plaintiff in error. 
4. J. Seay, for defendant in error. 
Buss, Judge, delivered the opinion of the court. 


The plaintiff sued defendant for a balance of $10 claimed to 
be due on a promissory note of $100, omitted by mistake to be 
paid when the note was presented and given up. The court, on 
appeal, found the $10 to be due, and it being a mere question of 
fact we will not disturb the finding. So trifling a matter should 
never have been brought before us. 

Judgment affirmed. Judge Adams concurs. Judge Wagner 
absent. 





Tue State or Missourt, Defendant in Error, v. ABNER VAN 
Marre, Plaintiff in Error. 


1. Practice, criminal—Trial — Jurors—Appeal — Bill of exceptions — Motion 
in arrest.—Where the record in a criminal cause shows that defendant was 
tried by a jury of six men, without also showing that he waived his right to 
a panel of twelve jurors, defendant will be entitled to a reversal on appeal to 
this court. In such case, the motion in arrest having been filed, this court 
will inspect the record, and, if error appears, will reverse, even where no bill 
of exceptions is made out. ' 

In criminal cases, whatever is good in arrest may be reached by writ 


of error. 


Error to Johnson Court of Common Pleas. 


Crittenden § Cockrell, for plaintiff in error. 


I. Defendant was entitled to twelve jurors. (2 Black, 719; 
2 How. 771; 6 Blackf. 461; 8 Blackf. 561; 2 Ohio, 296.) 

And the act under which this conviction was obtained, in so 
far as it provided for a jury of six only, and authorized a convic- 
tion upon their finding, is unconstitutional. (1 A. K. Marsh. 
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290; 2 Penn. 943; 5 How., Miss., 681; 3 English, Ark.. 436.) 

II. There can be no waiver of this right of twelve jurors unless 
the same is entered of record. If such consent do not appear of 
record, the party may avail himself of the objection by a motion 
in arrest of the judgment. (30 Mo. 600; 31 Mo. 149; 35 Mo. 
408 ; 37 Mo. 398.) 





4. J. Baker, Attorney-General, for defendant in error. 


I. The record in this cause contains no bill of exceptions signed 
by the court. There is no affidavit or motion for an appeal. There 
is no record of an order of the court granting an appeal. 

II. The motion in arrest of judgment raises but one point, viz: 
that the trial was by a jury of six men, and without the consent 
of the defendant. Trials before a justice for assault and battery 
are required to be by a jury of six men. (Wagn. Stat. 516, 
§ 31; zd. 853, § 5.) In appeal cases the number of jurors is 
by statute required to be the same in the appellate court as in the 
court from which the appeal was taken. (Wagn. Stat. 800, § 20.) 

It is objected in this case that the section last referred to applies 
only to civil cases, and that the defendant claims that this is a 
criminal case. It is not made criminal by statute, is not referred 
to in the chapter on crimes and punishments, nor in the chapter 
regulating criminal practice. The only offenses treated as crimes 
by our statute are such as are indictable. The fine for assault and 
battery is by statute made collectable by civil action. (Wagn. 
Stat. 516, § 29.) Assault and battery not being a crime malum 
in se, nor made criminal by statute, the trial of it cannot be 
considered a criminal proceeding. The definition of the terms 
‘-crime,” ‘‘ offense,” and ‘‘ criminal offense,”’ as contained in 
section 36, p. 516, Wagn. Stat., does not include assault and 
battery. It refers only to such crimes as are punishable by 
imprisonment or fine, or both, while for assault and battery the 
punishment is by fine only. 


ApaMs, Judge, delivered the opinion of the court. 


This was a prosecution for assault and battery, commenced 
before a justice of the peace and taken to the Common Pleas 
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by appeal, where the defendant was tried by a jury of six men 
and found guilty, and a fine of $50 assessed against him. Final 
judgment was given on the verdict, and the defendant filed a 
motion in arrest, alleging as cause for arresting the judgment, 
that he had been tried by a jury of six men without his consent. 
This motion was overruled by the court. There was no bill of 
exceptions. 

In criminal cases this court will look into the record, and, if 
error appears, will reverse the judgment. So also in criminal cases, 
whatever is good in arrest may be reached by writ of error. 
(McGee v. The State, 8 Mo. 495.) 

It appears from this record that the defendant was tried by a 
jury of six men. It does not appear that he gave his consent to 
be tried by six men. Under the constitution of this State, in courts 
of common-law jurisdiction the defendant in criminal cases has 
the right to a panel of twelve jurors. So in civil cases, either 
party in common-law courts has the right to demand a jury of 
twelve men. This seems to be the settled law of this State. 
(See Vaughn v. Scade, 30 Mo. 600; Foster v. Kirby, 31 Mo. 
496; Henning v. Hann. & St. Jo. R.R. Co., 35 Mo. 408; 
Brown v. Hann. & St. Jo. R.R. Co., 37 Mo. 298 ; Const. Mo., 
art. I, §§ 17-8.) 

Judgment reversed and cause remanded. The other judges 
concur. 





Tue State or Missourt, Respondent, v. Curtis Fre.p, 
Appellant. 


1. Brokers —License — Savings banks, officers of —Indictment.—Savings banks 
incorporated under chapter 68, Gen. Stat. 1865, p. 865, 33 1-4, are liable to 
be taxed on their capital and property, but are not required to take out 
license as brokers under the statute on that subject. (Wagn. Stat. 247.) The 
provisions of the statutes concerning money brokers and exchange dealers, 
apply only to moral agents who are capable of taking oaths and suffering the 
penalties inflicted for perjury. And an individual who engages in broking, 
not on his own account, but solely in his capacity as officer of such corpora- 
tion, is not subject to indictment for failure to take out a license. 
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Appeal from Johnson Court of Common Pleas. 
Philips § Vest, for appellant. 


The Knobnoster Savings Bank is not required to pay a broker’s 
license. It is incapable of acting as a moral agent, and cannot 
be punished as a moral agent. [t can do only such acts and per- 
form such duties as aggregate corporations vested with its powers 
are permitted to do. It has no power or capacity to take an 
oath, and the Legislature could not invest it with such power. 
The Legislature cannot invest a dry corporation with the powers 
and duties of a moral agent. (1 Blackst. Com. 476-7 ; 2 Kent’s 
Com. 279; Kyd on Corp. 476.) ‘*A corporation cannot be 
guilty of a crime.” (Ang. & Ames Corp. 5, § 7; Childs v. 
Bank of Missouri, 17 Mo. 313; State v. Great Works Milling & 
Manufacturing Co., 20 Me. 43; Orr v. Bank of U. S., 1 Ohio, 
28.) The defendant was-acting simply in an official capacity, 
and if the law was violated it was done by the corporation. 


4. J. Baker, Attorney-General, for respondent. 


The object of the license law is to obtain revenue for the gov- 
ernment, and no good reason can be assigned for exempting 
incorporated associations from such tax, nor has the Legislature 
power to make such exemptions. (Const. Mo., art. x1, § 16.) 


ApaMs, Judge, delivered the opinion of the court. 


This was an indictment against the defendant under the provi- 
sions of chapter 24, p. 247, Wagn. Stat., for dealing in, buying 
and selling bills of exchange, checks, drafts, bank notes, bonds, 
and other kinds of writing obligatory, and in procuring the gold 
and silver of the country to dispose of the same for a premium, 
without license. In other words, the defendant was indicted for 
acting as a money broker and exchange dealer without a license. 

The defense set. up was that the acts he performed were not his 
own acts as an individual, but the acts of a corporation known 
as the Knobnoster Savings Bank, which it was agreed had been 
duly incorporated under the provisions of sections 1, 2, 3 and 4 
of chapter 68 of the General Statutes of Missouri, p. 865, and 
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that the corporation so created was in existence at the time and 
in full force, and that the defendant was the president of said 
bank, and the acts he did were done as the president of the bank 
and for the bank. 

The court, on this agreed case, found the defendant guilty and 
assessed against him a fine of $1,000. 

It will be seen, by reference to the several sections of the law 
under which this corporation was created, that it is a corporation 
aggregate consisting of not less than five persons, who are created 
a corporation ; and by this law such corporation is permitted to 
carry on the business of receiving money on deposit, of buying 
and selling exchange, gold and silver coin, bullion, uncurrent 
money, bonds of the United States, etc., loaning money on real 
estate and personal property, etc. Section 2 provides that the 
capital stock of such association shall not be less than $5,000 
nor more than $1,000,000. Section 3 provides that ‘‘ the offi- 
cers and business of any such association shall be managed and 
controlled by a board of directors not less than five nor more than 
thirteen in number, from whom there shall be designated by them- 
selves a president, a cashier and a secretary, who shall hold their 
offices for one year and until their successors are duly elected 
and qualified.” Section 4 provides how such association is to be 
formed into a corporation—which was done in this case. Section 
5 provides that every such corporation shall semi-annually, in the 
months of January and July, publish in one or more newspapers 
in the county where such corporation shall have its place of busi- 
ness, a statement verified by the oath of its president or secretary, 
setting forth its actual financial condition and the amount of its 
property and liabilities, under a penalty of $500 to the State, 
to be recovered by indictment against the president, cashier, or 
directors, and shall also deposit a copy of said statement, verified 
as aforesaid, in the office of the secretary of State. 

The main question in this case is whether this corporation was 
required to take out license under the act concerning ‘‘ money 
brokers, exchange dealers, and their licenses.”? (See Wagn. Stat. 
247.) The first section of this act provides that ‘‘ no person or 
association of persons, or company of persons, shall carry on the 




















































. 


JANUARY TERM, 1872. _ 278 


The State of Missouri v. Field. 








business of dealing in, or buying or selling, or shaving of any 
kind of bills of exchange, checks, drafts,” etc., ‘‘ without a 
license for that purpose continuing in force.”” Section 2 provides 
that ‘‘ before any person or association, or company of persons, 
shall receive a license to deal as a money broker or exchange 
dealer, he or they shall deliver to the collector of the proper 
county a statement in writing, verified by oath or affirmation, 
showing the amount of business expected to be done and the 
capital to be employed in his or their business for the six months 
next ensuing the delivery of such statement.”” Section 8 provides 
that ‘‘ persons violating any of the provisions of this chapter shall 
be fined not less than $1,000,” ete. 

It is evident to my mind that it was not contemplated by the 
Legislature that these savings banks should take out license as 
brokers, in addition to the charter under which they are empow- 
ered to act. It seems to me that the provisions of the statute 
concerning money brokers and exchange dealers apply only to 
moral agents who are capable of taking oaths and suffering the 
penalties inflicted for perjury. 

The Knobnoster Savings Bank is a corporation aggregate, 
incapable of acting as a moral agent, and incapable of taking 
the oath required of persons, associations and companies before 
obtaining a license. (See 1 Blackst. Com. 476-7; 2 Kent’s 
Com. 279; Kyd on Corp. 476; Childs v. Bank of Missouri, 17 
Mo. 213, and authorities cited. ) 

Many of the provisions of the money-broker law would be 
nonsensical as applied to savings banks. They are required to 
put into the act of incorporation the amount of their capital, 
and to publish semi-annually a statement of their financial con- 
dition, verified by the oath of the president. Now, if the law 
requires them to take out license, they must also make a state- 
ment under oath of the amount of their capital, etc., in addition 
to that required by their charter. They are liable, no doubt, to 
be taxed on their capital and property as other persons, but they 
are not required to take out license as brokers. 

The defendant, according to the agreed case, committed no 


act himself, but the corporation itself was the actor. Can the 
18—voL. XLIXx. 
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defendant be indicted for the acts of the corporation? If the 
corporation itself was liable we might discuss this question. But 
under the view I take of this case, the corporation was not liable 
to an indictment, and the defendant ought not to be liable, as 
what he did was the act of the corporation and not his own. 
Judgment reversed. Judge Bliss concurs. Judge Wagner 


absent. 





Emma G. Gavisk, Respondent, v. Pacific Ramroap Company, 
Appellant. 


1. Ewidence— Experts, testimony of.—Where the experience of a witness 1s 
of such a nature that it may be presumed to be within that of all men 
of common education moving within the ordinary walks of life, the evidence 
of opinion is improper. The jury must draw their own inference. 

2. Damages — Railroad — Evidence — Offer of charity.—In suit for damages 
against a railroad company for killing plaintiff’s husband, proof of a letter 
from the president to plaintiff, containing an offer of money as a charitable 
donation, but in no way admitting any legal liability, although strictly 
improper for irrelevancy, would not be calculated to work harm to defend- 
ant, and would not justify a reversal of the cause. 


Appeal from Johnson Circuit Court. 


J. M. Litton, for appellant. 


I. The court erred in permitting the letter of Taylor to be read 
in evidence. 

II. The court erred in refusing to allow the conductor to answer 
the question as to what would have been the effect if Gavisk had 
held on to the brake. There is no objection tc it on the ground 
that_he was not an expert. He had been brakeman and conductor 
eleven years, and, feeling shocks twenty times a day, it would be 
impossible to produce a man better qualified to answer the ques- 
tions, and state whether the shock was sufficient to throw off a 
man who had braced himself as a man of Gavisk’s occupation was 

todo. He was an expert. (Keim v. St. Louis Mutual 
Ins. Co., 40 Mo. 26; 1 Greenl. Ev. 482, § 440.) 
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H.. B. Johnson, for respondent. 


The letter of George R. Taylor to Emma G. Gavisk, written, 
as the evidence shows, with direct reference to the subject- 
matter of this suit, constitutes an admission of the independent 
facts that James Gavisk was killed by the agents and employees 
of the railroad company, and that Emma G. Gavisk was at the 
time of his death his lawful wife. The rule of law is that an 
admission of an independent, collateral or indifferent fact, though 
made during treaty for compromise, is admissible. (Phil. Ev. 
431 and notes; 1 Greenl. Ev., § 192 and notes; Murray v. Cos- 
ter, 4 Cord, 635-6; Marvin v. Richmond, 3 Denio, 58; Har- 
rington v. Inhabitants of Lincoln, 4 Gray, 563 ; Cole v. Cole, 
84 Me. 542; Corinth v. Lincoln, zd. 310; Fuller v. Haupton, 
5 Conn. 416; Sanborn v. Neilson, 4 ‘N. H. 501; Mount v. 
Bogert, Anthon, 190; Turner v. Railton, 2 Espin. 174; Mur- 
ray v. Coster, 20 Johns. 576; Hartford Bridge Co. v. Granger, 
4 Conn. 1421; Marsh v. Gold, 2 Pick. 285-90; Gerrish v. 
Sweetser, 4 Pick. 374-7; Delogny v. Rentoul, 2 Mart. 175; 
Church v. Steele’s Heirs, 1 A. K. Marsh. 328; Waldridge v. 
Kenison, 1 Espin. 143 ; Slack v. Buchanan, Peake’s Cas. 5, 6; 
Tait on Ev. 293.) If evidence is admissible under any issue in 
the case, for any purpose, it should not be excluded. (Ruggles 
v. Gatton, 50 Ill. 412.) 


Wm. Douglas, for respondent. 


I. Even if there was error in admitting the letter of the presi- 
dent of defendant, that was not such an error as materially affected 
the merits of the action, and therefore this court cannot reverse 
the judgment for that reason. Without that letter the verdict 
must have been the same. (Gen. Stat. 1865, p. 548, § 40.) 

II. But there was no error in admitting that letter. It was 
not an offer of compromise. It was an offer to pay a sum of 
money. It was made before the litigation commenced. It was 
not stated ‘‘ expressly”? or otherwise to be made without preju- 
dice, nor was it made under any pending treaty. It does not 
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come within either the English or American rule of excluding 
compromise. (1 Greenl. Ev., § 192 and notes ; Ferry v. Taylor, 
83 Mo. 833.) 


Buss, Judge, delivered the opinion of the court. 


This suit was brought under the second section of the damage 
act. (Wagn. Stat. 519.) The plaintiff’s husband was employed 
by the company about a switch, and among his duties was to get 
on cars and let off and set brakes. A freight train was coming, 
and the conductor desired to throw eleven of the-cars on the 
switch without stopping the train. To do this the conductor 
detached the engine while running, and then detached the eleven 
cars from those following. The switch was thrown open after 
the engine passed, so that the eleven cars entered upon the side- 
track, and then closed in time for the others to follow the engine. 
Two cars were standing upon the side-track with brakes set, and 
as the engine passed, the engineer called out to Gavisk to jump 
upon them and loose the brakes. He did so, swung his light (it 
was dark) toward the cars approaching, calling out, ‘‘ Go slow, 
go slow!” They struck the car upon which he was standing, 
and he fell between the cars and was instantly killed. 

Upon the trial the plaintiff’s witnesses testified that the cars 
came upon the switch at an unusually rapid and dangerous rate ; 
that it was a down-grade, etc. ; but the conductor testified that 
the running was not more rapid than necessary to make the 
switch, and much less than the other witnesses had testified to. 
The plaintiff obtained judgment. 

While the conductor was upon the stand, after having testified 
to his experience upor railroads, he was asked to ‘‘ state whether 
or not, if James Gavisk had, at the time of the cars striking, 
been holding on to the brakes and exercising ordinary care and 
prudence in his own protection and preservation, he would have 
been thrown from the cars.” This question was objected to and 
ruled out, and properly so. The only pretext for its admission 
would be upon the ground that he was an expert. An expert is 
supposed to have some special knowledge over and above men of 
ordinary education, derived from his peculiar pursuits or experi- 
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ence, that entitles his opinion to be received in evidence. But 
‘when this experience is of such a nature that it may be pre- 
sumed to be within the common experience of all men of common 
education moving in the ordinary walks of life, there is no room 
for the evidence of opinion ; it is for the jury to draw the infer- 
ence.”” (N. E. Glass Co. v. Lovell, 7 Cush. 321; see also White 
v. Ballou, 8 Allen, 408.) To have permitted this question 
would have been to take the case from the jury and submit it to 
the witness, and there was no fact involved in it that required 
peculiar or professional knowledge. 

The court admitted the following letter in evidence, and its 
admission is assigned for error: 


‘* PRESIDENT’sS OFFICE, PaciFic RamRoaD, 
Sr. Louis, July 23, 1868. 


‘To Emma G. GavisK, Knobnoster, Johnson Co., Mo. : 
‘*Madam: Ata meeting of the directors last Tuesday I was 
instructed to pay you as a donation, &c., $250. I am necessita- 
ted to go to New York this afternoon, and on my return (about the 
20th of August) will remit you the money. Respectfully, 
‘*E. G. Gavisk. G. R. Taytor, President.” 


I do not think this letter should have been admitted. It was 
irrelevant, and its production would have a tendency to check 
charitable donations by the company to those who suffer in their 
employ, when there is no legal liability. And yet I cannot see 
how the defendant was injured by it upon this trial. It admitted 
nothing ; it was simply an offer of charity to the suffering wife 
of an employee; and without going into the questions raised by 
counsel in relation to such offers, supposing them to be admis- 
sions, it is not such an error as should reverse the judgment. 

Other questions were raised, of less weight than those consid- 
ered, which I will not specify. The case was tried fairly, and the 
verdict was warranted by the evidence. The deceased was zealous 
in the performance of his duty; in making the running switch, 
which at all times requires great care and skill, the cars came in 
collision ; with one hand he was swinging his light to warn the 
conductor, and it cannot be shown whether he was holding on to 
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the brake with the other and his hold was broken, or whether, in 
his eagerness to arrest the coming train, he neglected this pre- 
caution ; but there can be no presumption of carelessness. The 
only conflict of evidence was in relation to the rapidity with which 
the cars entered the switch, and the jury necessarily passed upon 
that matter, and believed the witnesses for the plaintiff. We can 
not say they were mistaken. 

Judgment affirmed. Judge Adams concurs. Judge Wagner 
absent. 





Wi1aM Massey, Respondent, v. Oxtver Scorr, Appellant. 


1. Attachment — Affidavit, sufficiency of.— Semble, that an affidavit in an 
attachment suit that deponent ‘has good reason to believe that defendant 
has absconded,” etc., without alleging that “he does believe,” etc., is 
sufficient. 

2. Attachment — Judgment, general — Valid, when.— Where suit is begun by 
publication and attachment, judgment will bind only the property attached ; 
but a general judgment in such case, although informal, is nevertheless valid 
till reversed, and will authorize the issue of a special execution against the 
property attached, and is such a judgment as a court would at any reasonable 
time correct by an entry nune pro tune. 


Appeal from Greene Circuit Court. 
F. P. Wright and J. F. Hardin, for appellant. 


To have been strictly regular and formal, the judgment should 
have ordered a special execution upon the property attached. But 
the omission in the form of the judgment could not vacate the 
attachment lien. It was one of those irregularities in form which 
might at any time have been corrected nunc pro tunc. 

This order for a general execution includes a warrant for one 
of more limited or special character, as the minor warrant is 
obviously comprised under the greater. (2 Greene, Iowa, 385. ) 


Sherwood & Young, for respondent. 


_I. The case of Cornill v. Doolittle, 2 Greene, 385, relied on 
by appellant, is not supported either by reason or authority, and 
is based on a statute widely differing from ours. Our statute 
(R. C. 1855, pp. 250-51, §§ 42-4; zd. 256-7, §§ 60-1) clearly 
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indicates and provides in what form and manner judgments shall 
. be rendered in attachment cases. In Clark v. Halliday, 9 Mo. 


702, it is expressly held that in an ex parte attachment proceeding - 


the court would transcend its jurisdiction in rendering a general 
judgment against the defendant. If an execution can issue upon 
a judgment with which it does not conform, a furtiori may one 
issue which does conform to the judgment; so that a plaintiff in 
an ex parte attachment cause, by taking a general judgment, 
may stretch the jurisdiction of the court and sell all the debtor’s 
property, whether attached or not. But ‘‘ it is an unquestionable 
rule that the execution must pursue and be warranted by the 
judgment, to render it valid.” (Palmer v. Palmer, 2 Conn. 
462, and cases cited; Cutler v. Wadsworth, 7 Conn. 6, and cases 
cited.) The question here is not whether the judgment can be 
doctored with a nunc pro func, as this was not done. 

II. The affidavit in the case of Waddel v. Jones is fatally 
defective, in that it does not allege the existence of any fact 
which, under our statute, would authorize the issuance of a writ 
of attachment. It only alleges that ‘‘ affiant has good reason 
to believe that defendant has absconded,”’ etc. The affidavit in an 
attachment cause is a jurisdictional fact and the basis on which 
all subsequent proceedings therein must rest, and if it be not in 
conformity with the statute, every other step will be coram non 
judice. (Drake Attach., §§ 84, 88; Talbot v. Woodlee, 19 
Wis. 174, and cases cited; Staples v. Fairchild, 3 Comst. 41; 
Maples v. Tunis, 11 Humph. 108; Conrad v. McGee, 9 Yerg. 
428 ; Page v. Ford, 2 Sm. & M. 266; Clark v. Roberts, Breese, 
222; Smith v. Bouchier, 2 Stra. 993 ; Smart v. Howe, 3 Gibbs, 
Mich., 590; Buckley v. Loury, 2 Gibbs, 418; Forbes v. Hyde, 
81 Cal. 342; Harrington v. Loomis e¢ a/., 10 Minn. 366 ; Stad- 
ler v. Parmlee & Watts, 10 Iowa, 23; Miller v. Brinkerhoff, 4 
Denio, 118; Pool v. Webster, 3 Metc., Ky., 278; Gunnar v. 
Raymond, 1 Conn. 40, and cases cited. ) 


ApaMs, Judge, delivered the opinion of the court. 


This was ejectment for land in Webster county, the case hav- 
ing been sent to the Greene Circuit Court by change of venue. 
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It was admitted that R. M. Jones was the common source of 
title. The plaintiff relied on a deed executed to him by Jones, 
of date January 1, 1868. It was admitted that defendant was 
in possession of the premises at the commencement of the suit, 
as tenant of A. Caldwell, and that the value of the rents and 
profits was $60 per annum. ) 

The defendant relied on a deed to his landlord, Caldwell, for 
said premises, from the sheriff of Webster county, dated April 
25, 1866, which purports to convey the premises as the property 
of said Jones, under and by virtue of a sale under a special 
execution issued on a judgment rendered in the Circuit Court of 
Polk county on the 80th of March, 1865, in favor of John S. 
Waddel and against said Jones. Said deed also recites that a 
writ of attachment issued in said cause on the 23d of September, 
1868, and was levied on the next day on the premises sued for 
as the property of said Jones. The transcript of the record in 
said attachment was read in evidence, and showed that the suit 
was commenced in Webster by attachment, on affidavit that 
the affiant ‘“‘has good reason to believe that defendant has ab- 
sconded,” etc., without alleging that he does believe, etc. There 
was no personal service, but the defendant Jones was notified by 
order of publication, the attachment case having been transferred 
by change of venue to Polk Circuit Court. This transcript also 
shows that a general judgment was rendered in the attachment 
suit against Jones, and that a special execution was issued to 
Webster county, commanding the sheriff to levy the same on the 
attached property. The transcript also shows the return of said 
sheriff thereon, showing a sale of the property as recited in the 
sheriff ’s deed to Caldwell. 

The plaintiff asked several declarations of law, to the effect 
that the general judgment rendered in the attachment suit of 
Waddel v. Jones—there being no personal service and no appear- 
ance to the action, and the defendant only being notified by order 
of publication—is an absolute nullity, and the special execution 
issued on said judgment against the attached property, and the 
sale thereunder and the sheriff’s deed, are void; that an execu- 
tion must conform to the judgment, etc. 


Te vP'g., 


i. 
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The defendants asked several declarations of law which were 
refused, and those of the plaintiff given, and the court thereupon 
gave judgment for plaintiff. 

It is a plain proposition that the judgment in Waddel v. Jones 
could bind only the attached property. The point raised here is 
that this judgment is absolutely void in a collateral proceeding ; 
that it had no binding force whatever, and that the execution, 
which is special against the attached property, is equally void 
because it does not conform to the judgment. 

The principle is too well settled in this State to be controverted, 
that a judgment pronounced by a competent court against a party 
having actual or constructive notice of the suit, must be regarded 
as valid in all co-ordinate tribunals. The distinction is between 
judgments that are absolutely void and such as are only voidable 
on error, or by some direct proceeding for that purpose. 

It is equally well settled here, that to give a court jurisdiction 
in this State by order of publication, it must be a proceeding in 
the nature of a proceeding in rem. It may be by an attachment 
against property, or the title to real property may be sought to 
be changed, or the status of husband or wife may be brought 
before the court in suits for divorce, etc. In this kind of cases 
the jurisdiction of the court is sustained by reason of the subject- 
matter to be adjudicated upon before the court. So, in the case 
of Waddel v. Jones, the court obtained jurisdiction by the levy of 
the attachment. And after the order of publication had been duly 
published, the jurisdiction was complete to render a judgment 
binding the attached property. This judgment, though informal, 
was still a valid judgment until set aside or reversed, and it is 
sech a judgment as the court would at any reasonable time correct 
by an entry nunc protunc. The execution could only go against 
the attached property. Even if there be error in the judgment, 
the execution is right. It went against the only property over 
which the court had jurisdiction. 

If a general execution had been issued and levied on property 
other than the attached property, the levy and sale under it would 
have been void. (Clark v. Holliday, 9 Mo. 702.) But such errors 
as exist in the case of Waddel v. Jones cannot be taken advantage 
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of in this ejectment. (See Cornill v. Doolittle, 2 Greene, Iowa, 
885; Buckmaster v. Carlin, 3 Scam. 104; Cooper v. Reynolds, 
10 Wall. 308; Hollingsworth v. Barbour, 4 Pet. 471; 6 Curtis, 
154; Winston v. Affalter, ante, p. 263.) 

The judgment must be reversed and the cause remanded. The 
other judges concur. 





Tue State or Missouri, Defendant in Error, v. THomas Con- 
NELL, Plaintiff in Error. 


1. Practice, criminal — Errors —What must appear from bill of exceptions. 
— In a criminal cause the objection that it does not appear that the court ever 
made an order directing a grand jury to be summoned, if not brought to the 
attention of the lower court, is raised in the Supreme Court too late. In 
criminal cases such errors as appear upon the face of the record, or such as 
may be taken advantage of by motion in arrest or by writ of error, will be 
noticed in the Supreme Court, as a matter of course. But as to exceptions 
taken in the progress of the trial, and as to motions for new trial and in arrest, 
which can become a part of the record only by bill of exceptions, the same 
rules are applicable as ig civil cases, and in order to be reviewed in the 
Supreme Court they must be brought up by bill of exceptions. 

2. Practice, criminal—Grand jury — Adjourned term.—Under section 13, 
p- 1088, Wagner’s Statutes, a grand jury may be summoned at an adjourned 
term. 

8. Practice, criminal— Grand jury, summoning of — Objections to array — 
Statute, construction of.—The objection in a criminal cause, that no order was 
made by a Circuit Court for summoning a special grand jury, is, in effect, a 
challenge to the array, and under the statute (Wagn. Stat. 1081, 32 2, 3) is 
not permissible. And the rule is not shaken by the fact that the accused was 
not present at the session of the grand jury and had no opportunity to make 
his objections or exercise his right of challenge. 

4. Practice, criminal — Civiliter mortuus.— A criminal may be convicted of 
murder committed while in confinement in the penitentiary under sentence 
of imprisonment for life. (Wagn. Stat. 515, 3 23; id. 989, 23 14, 15.) 

5. Practice, criminal — Weight of evidence — Verdict.— In criminal cases the 
Supreme Court will not interfere on the ground that the verdict is against 
the weight of evidence, unless it was on that account manifestly unjust. 


Error to Cole Circuit Court. 


H. Flanagan § G. T. White, and H. C. Ewing § 2. 
M. Lay, for plaintiff in error. 


I. The grand jury was not lawfully summoned. It met at an 
adjourned term, but without any order from the court directed to 
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the sheriff and entered on the minutes of the court. (Wagn. Stat. 
1083, § 13 ; State v. Barnes, 20 Mo. 418.) Without such steps 
the indictment is a nullity. This fact appears on the face of the 
record, and may be taken advantage of at any time. (Chase v. 
State, 1 Spen., N. Y., 218; Porter v. State, 23 Miss. 77-8 ; 
Stokes v. State, 24 Miss. 621; State v. Brown, 5 Eng., Ark., 
78 ; Doyle v. State, 17 Ohio, 222; McGuire v. People, 1 Park. 
Crim. Rep. 48; McClosky v. People, 5 Park Crim. Rep. 308; 
People v. McKay, 18 Johns. 212; State v. Lightbody, 38 Me. 
200 ; State v. Harden, 2 Rich., 8S. C., 583; Miller v. State, 33 
Miss. 356; McMellen v. State, 8 Sm. & M. 587.) Defendant 
could not give jurisdiction by consent or failure to object. (State 
v. Mansfield, 41 Mo. 470.) 

The provision of our statute (Wagn. Stat. 1081, §§ 2, 3), 
with the construction sought to be applied to it, would work not 
only a hardship in many cases, but would be exceedingly harsh 
and inhuman in the case at bar. When this body of men who 
preferred the bill against the defendant convened, he was a con- 
vict in the Missouri penitentiary, knew nothing of them or their 
proceedings, and could not be present to object. 

II. The sentence of death pronounced against the defendant 
by the Circuit Court of Boone county having been commuted by 
the governor, the warden was required by law to confine him in 
the penitentiary for life. (Wagn. Stat. 785, § 26.) There was 
no authority in law for taking him out of the custody of the 
warden for a moment, except to testify as a witness in certain 
cases, or for the purpose of inquiring into the legality of his 
confinement. And he certainly did not appear voluntarily. The 
Circuit Court under the law could acquire no jurisdiction over 
the person of the defendant, and as a matter of fact never did 
acquire any. 

Ill. Admitting that he might be lawfully tried, the second 
sentence could take effect only at the expiration of the first, or 
when he was pardoned by the executive. The judgment of the 
Circuit Court of Boone county, as commuted or changed by the 
order of the governor, requires the defendant to remain in the 
custody of the warden for life. This judgment and the executive 
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order are still in full force.* Can another court of no higher 
jurisdiction direct its sheriff to take him out of the custody of 
the warden, where under the law he rightly belongs? Can the 
warden, under the law and under the order of the governor, sur- 
render him to the sheriff for any such purpose? We submit that 
in the absence of any statute authorizing it, it cannot be done. 
( Ez parte. Brunding, 47 Mo. 255; 1 Bish. Crim. Law, § 731; 
Bish. Crim. Pr., § 878.) The defendant had the right to be heard 
by-himself and counsel.. »(Const. Mo., art. 1, § 18.) 

IV. In criminal cases it is well settled that this court will 
reverse the judgment and grant a new trial if the verdict is 
against the évidence. (State v. Mansfield, 41 Mo. 470; State 
v. Marshall, 47 Mo. 378; State v. Bird, 1 Mo. 585; State v. 
Packwood, 26 Mo. 340.)« 


A. J. Baker, Attorney-General, for defendant in error. 


_L. The right to try criminals for offenses committed while 
in prison under sentence, is clearly, recognized by the statute. 
(Wagn. Stat. 389, §§ 14, 15 ; Ez parte Brunding, 41 Mo. 255. ) 

II. No objection was made to the manner of summuning the 
jury in the court below, and it is now too late to raise that point 
here. (State v- Bleekley, 18 Mo, 428; State v. Marshall, 36 
Mo. 400; State v. Samuels, 8,Mo. 68; State v. Welch, 833 Mo. 
84.) Nor is this point raised by a motion in arrest or for new 
trial, and this must be. done before this court will pass upon it. 
(State v- Marshall, sepra.). 

IIL The. court will-not disturb the judgment where, from the 
evidence, the finding might have been either way, as the sur- 
rounding. circumstances incline: (McKnight v. Wells, 1 Mo. 14; 

Kizer v. Wilkes, 5-Mo. 519; Steel v. McCutchens, id. 522; 

Stewart v. Small, ¢d@. 525; Church v. Fagin, 43 Mo. 123.) 


J: W. Moore’, for ‘defendant im error, in addition to points 
urged by the attorney-general, contended that any objection to 
the irregularity in the impaneling- or array of the grand jury 
must’be made before the defendant- enters his plea to the merits 
on the indictment, tliat it was too late to object after verdict, and 
cited Whart. Crim. Law, §§ 468, 471-2, and cases cited ; People 
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v. Griffin, 2 Barb. 427; State v. Borroum, 25 Miss. 203; Van- 
derhook v. State, 12 Texas, 252; 3 Wend. 314; 11 Ala. 57; 
State v. Rand, 383 N. H. 16. Counsel claimed that under some 
authorities any objections, to be available to the defendant in the 
matter of summoning and impaneling the grand jury, must be 
made before the jury is sworn. (Wagn. Stat. 1081, § 3; State 
v. Bleekley, 18 Mo. 428; State v. Marshall, 836 Mo. 400; State 
v. Welch, 83 Mo. 33.) 


F. M. Judson, for defendant in error. 





The convict forfeits his civil rights and privileges only as a 
part of his punishment. The forfeiture of his privileges is not 
an exemption from his responsibilities. (Wagn. Stat. 51, § 989.) 
If the punishment of the new offense is of less degree, as in case 
of larceny or assault by a murderer, the lesser would necessarily 
be merged in the greater. 

The plea of appellant is analogous to the common-law plea of 
autrefoit attaint. (4 Shars. Blackst. 336.) Attainder utterly 
annihilated all civil rights. Civil death was complete, yet the 
plea never gave exemption from punishment except where the new 
punishment was of less degree, and so would be unavailing. 
Thus, an attainder for a felony was no bar to an indictment for 
treason. (17 Metc., Mass., 800.) 


Waener, Judge, delivered the opinion of the court. 


The record shows that the plaintiff in error is a convict in the 
State penitentiary; that he committed a willful murder in Boone 
county, for which he was tried, condemned, and sentenced to be 
hung ; and that upon certain representations his punishment was 
commuted by the governor to imprisonment for life in the State 
penitentiary. After he was imprisoned in the penitentiary he 
killed Lafayette Burns, a fellow-convict, for which killing he 
was indicted in the Cole County Circuit Court, and upon his trial 
was found guilty of murder in the first degree, and he has 
brought his case to this court by writ of error. 

The main points relied on for a reversal are the following: 
first, that the grand jury was illegally impaneled; second, that 
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the Circuit Court had no jurisdiction of the case; and third, that 
the verdict is against the weight of evidence. 

The indictment was found at an adjourned term of the Circuit 
Court, and the objection taken is that it does not appear that the 
court ever made an order directing a grand jury to be summoned. 
The record entry describes the beginning of the court, the time 
and place where held, and then continues thus: ‘‘ Among other 
proceedings had were the following, to-wit: Now at this day 
come the following named persons as a special grand jury,” etc., 
naming a full and regular panel. Then follows an entry of the 
returning of the grand jury into court with the indictment. The 
objection now made was not brought to the attention of the court 
below, and the point is raised here for the first time. 

In criminal cases, such errors as appear upon the face of 
the record, or such as may be taken advantage of by a motion 
in arrest or by writ of error, will be noticed here as a matter of 
course; but as to exceptions taken in the progress of the trial, 
and as to motions for a new trial and in arrest, which can become 
a part of the record only by bill of exceptions, the same rules are 
applicable alike in criminal and civil cases. (State v. Marshall, 
86 Mo. 400.) The statute provides that if any offense be com- 
mitted or discovered during the sitting of any court having juris- 
diction thereof, after the grand jury attending such court shall be 
' discharged, such court may, in its discretion, by an order to be 
entered on its minutes, direct the sheriff to summon another grand 
jury. (Wagn. Stat. 1083, § 13.) Under this section a grand 
jury may be summoned at an adjourned term, as it is a mere 
continuation of the regular term. (State v. Barnes, 20 Mo. 413. ) 

The only defect that exists in the record is its failure to show 
that any order was made by the court for summoning a special 
grand jury. The Circuit Court is a court possessing general and 
original criminal jurisdiction, and where presumptions are indulged 
they are to be in favor of its proceedings. It must be borne in 
mind that our practice in reference to summoning and impaneling 
grand juries is regulated exclusively by the statute. The practice 
that existed by the common law, and that has obtained in some 
of the States where the common-law rules have been adopted, 
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furnish no precedent to guide us. In order that verdicts should 
not be set aside and new trials granted for frivolous and unsub- 
stantial reasons, in the matter of the selecting of a grand jury, 
the Legislature interposed, and declared that challenges should be 
made in certain specified cases only. 

The statute provides that ‘‘ any person held to answer a crim- 
inal charge may object to the competency of any one summoned 
to serve as a grand juror, before he is sworn, on the ground that 
he is the prosecutor or complainant upon any charge against such 
person, or that he is a witness on the part of the prosecutor, and 
has been summoned or bound in a recognizance as such; and if 
such objection be established, the person so challenged shall be 
set aside.” (Wagn. Stat. 1081, § 2.) The third section of the 
same article declares that no challenge to the array of grand 
jurors, or to any person summoned as a grand juror, shall be 
allowed in any other cases than such as are specified in the sec- 
tion above quoted. 

Under the provisions of this statute this court has decided that 
the illegal manner of summoning a grand jury is no ground for 
a plea in abatement, nor would it be any ground for a challenge 
to the array. (State v. Bleekley, 18 Mo. 428.) And it has been 
also held that a challenge to a grand juror or to the array must 
be made before the jurors are sworn, and can only be made for 
the causes stated in the statute. (State v. Welch, 33 Mo. 33.) 

The objection here is in the nature of a challenge to the array, 
as it strikes at the entire organization of the jury, and the statute 
positively forbids the challenge, except in certain specified cases. 

It is insisted by the counsel for the plaintiff in error that this 
construction of the statute does manifest injustice to the accused, 
because he was not present and had no opportunity to make his 
objections or exercise his right to challenge. But he is in the 
precise condition of every person who is indicted, who has not 
been previously held upon recognizance to answer a criminal 
charge. 

A large portion of those who are indicted have never been 
apprehended, and know nothing about the organization of the 
grand jury or their proceedings, and the first intimation that they 
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-have of the finding of the indictment is their arrest. In all such 
cases the law absolutely prohibits them from challenging the 
grand jury. That there was the requisite number of jurors in 
this case, and they were sworn and impaneled, is not questioned, 
and under the statute and prior decisions of this court we must 
rule the point against the plaintiff in error. 

The next question presented for our inquiry is the jurisdiction 
of the court. The ground is assumed that because the plaintiff 
in error is an inmate of the penitentiary, under sentence for life, 
he is not amenable to the courts of the country, and is not pun- 
ishable for his criminal acts while in actual confinement. This 
argument is based on the idea that, as he is civilly dead, he is not 
responsible for anything he may do while his liability continues. 

The cases of Ex parte Myers, 44 Mo. 279, and Ez parte 
Brunding, 47 Mo. 255, have no bearing on the question pre- 
sented here. The Meyers case was decided upon the statute. The 
Criminal Court had sentenced the defendant at one term, and then 
held him in custody on another indictment and tried and sentenced 
him at a subsequent term, and he was sent up and imprisoned on 
both sentences. We held that under the provisions of the statute 
the last conviction was wrong; that the law required that where 
there were two convictions they must both be obtained at the 
same term, and take place before the sentence is pronounced in 
either case. 

In Brunding’s case the prisoner was confined in the peniten- 
tiary and escaped and committed another crime while out, for 
which he was indicted, tried, convicted, and again sent to prison. 
When he was placed in the hands of the officers they recognized 
him and compelled him to serve out his unexpired term, and then 
held him to serve out his last sentence. This we held they had a 
right to do, and we maintained the doctrine that where a prisoner 
under an unexpired sentence commits an offense he may lawfully 
be convicted thereof, and that the succeeding period of impris- 
onment will commence on the termination of the period next 
preceding. 

It will be perceived that both convictions were of the same 
grade, punishable in the penitentiary, and were for defined and 
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limited periods. But had the first sentence been for life, we 
cannot see that it would have precluded the second conviction. 
The executive might have pardoned the prisoner for the first 
offense, and in that case he would be immediately held on the 
second sentence. But the question here presented is a wholly 
different one. It is whether a criminal confined for one crime, 
who commits another and a greater crime, to which the law affixes 
a severer penalty, shall escape his merited punishment. To say 
that he has an entire immunity is a proposition monstrous in 
itself. Notwithstanding a man may be sentenced and imprisoned 
for a criminal offense, he is still amenable to and under the pro- 
tection of the law. Though laboring under disabilities as to his 
civil rights, the law assumes over him a control and guardianship. 
He is criminally answerable for his acts, and he is protected from 
injury or violence. The law regards him still as a living human 
being and as a responsible agent. ‘The statute declares that the 
person of a convict sentenced to imprisonment in the penitentiary 
is under the protection of the law, and any injury to his person 
not authorized by law shall be punishable in the same manner as 
if he was not sentenced or convicted. (Wagn. Stat. 515, § 23.) 
The provision for punishinent applies to all who commit the offense 
and injury, whether it be a fellow-convict or any other person. 
As further authority showing that the statute clearly makes 
convicts responsible for crimes committed while serving their time 
in the penitentiary, it is only necessary to refer to the article on 
the treatment and conduct of convicts. Section 14 of that act 
provides that whenever any convict confined in the penitentiary 
shall be considered an important witness in behalf of the State, 
upon any criminal prosecution against any other convict, he shall 
be brought out on habeas corpus to testify. Section 15 declares 
that such convict may be examined, and shall be considered a 
competent witness against any fellow-convict for any offense 
committed while in prison. (Wagn. Stat. 989, §§ 14, 15.) 
These provisions all plainly show that the statute holds to 
accountability convicts committing crime, in the same manner 
as other persons. And where a prisoner is under sentence for 
one crime, it is no bar to his trial, conviction and sentence for 
19—voL. XLIX. 
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another and, higher grade of crime, committed while he is under- 
going imprisonment for the first. This was always the doctrine 
under the common law. While the courts held that the plee 
autrefoit attaint, or a former attainder, was a good plea in bar, 
whether it was for the same or any other felony, yet there were 
certain well-recognized and established exceptions to the rule, 
among which were that an attainder in felony was no bar to an 
indictment for treason, because the judgment and manner of 
death was different and the forfeiture was more extensive. 
Another exception which obtained was, that where a person 
uttuinted of any felony was afterward indicted as principal in 
another, in which there were also accessories prosecuted at the 
same time. In that case it was held that the plea of aulrefoit 
atlaint was no bar, but that he should be compelled to take his 
trial for the sake of public justice, because the accessories to 
such second felony could not be convicted until after the convic- 
tion of the principal. Hence followed the rule that a plea of 
autrefoit attaint was never good but when a second trial would 
be superfluous. (4 Sharsw. Blackst. 336.) 

It is well known that many of the convicts are employed out- 
side the prison walls, in the public streets. Should one of them, 
while thus employed, kill an innocent citizen passing by, will it 
be for a moment contended that he could not be punished for the 
last great offense? The denial of this would be so startling as 
to shock the moral sense. And yet the person of the convict is 
just as much under the protection of the law as that of the purest: 
citizen, and he is alike shielded from violence and injury. In 
any aspect or view of the case I can see nothing to prevent a 
convict in the penitentiary from being prosecuted or punished 
for the commission of a crime while he is serving out his sentence. 
I think, therefore, that the court had full jurisdiction and pro- 
ceeded regularly. 

The next objection is that the verdict is against the weight of 
the testimony. I have examined the record with care, and wholly 
fail to concur in this assumption. There was no doubt about the 
killing. That was proved beyond all dispute, and the defense 
was placed entirely upon the ground of insanity. The evidence, 
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m my judgment, preponderates greatly in favor of the verdict. 
Were it otherwise we would not interfere, unless the evidence was 
so strong against the verdict as to show that it was manifestly 
wrong and unjust. But in this case there is nothing to review so 
far as the evidence is concerned, for its weight is decidedly in 
favor of the verdict. 

The instructions, all taken together, leave the plaintiff in error 
no reason for complaint. The fourth instruction given for the 
State might have been a little more intelligible, but it is mainly 
copied from what was sanctioned by this court in Baldwin’s case, 
12 Mo. 223, and the entire series given for the prisoner were so 
exceedingly favorable to him that there can be no pretense of 
injustice or unfairness. 

Upon the whole he had a fair trial. The record shows that he 
committed a most brutal murder, and justice requires that the 
law should be faithfully carried out. 

Judgment affirmed. The other judges concur. 





Ex Parte JASPER PAGE. 


1. Habeas corpus — Grand larceny — Imprisonment for ten years — Remedy. 
— A sentence of ten years’ imprisonment on conviction of grand larceny is 
illegal (Wagn. Stat. 457, 3 26), and the prisoner may be discharged under a 
petition for Aabeas corpus brought to this court, Where the error in the 
action of the court is one of fact dehors the record, this court will not inter- 
fere under that form of remedy. But in the case supposed, it appears on 
the face of the record that the court in passing sentence exceeded its jurisdic- 
tion, and did not act by authority of any provision of law. Hence, under 
the statute (Wagn. Stat. 690. 235) this court is authorized tointerfere. But 
it has no power simply to reduce the term of imprisonment so as to bring it 
within the statutory limit. 


Petition for Habeas Corpus. 
Lay & Belch, for petitioner. 
Waener, Judge, delivered the opinion of the court. 


Tt appears from the record submitted to this court that the 
petitioner was indicted in the Osage Circuit Court for the crime 
of grand larceny, that he confessed his guilt, and that the court 
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sentenced him to ten years’ imprisonment in the penitentiary. 
He has already served out four years of the time for which he 
was sentenced, and he now asks to be discharged on the ground 
that his sentence was illegal. 

The statute provides that persons convicted of grand larceny 
shall be punished as follows: ‘‘ First, stealing a horse, mare, 
gelding, colt, filly, mule, or ass, by imprisonment in the peniten- 
tiary not exceeding seven years; second, in all other cases of 
grand larceny, by like imprisonment, not exceeding five years.” 
(Wagn. Stat. 457, § 26.) Inno case, therefore, does the statute 
authorize, for any of the offenses which constitute grand larceny, 
@ sentence for more than seven years’ imprisonment. Hence the 
judgment of imprisonment for ten years was in violation of the 
statute and palpably illegal. It would have been reversible on 
writ of error or appeal, as a matter of course. Can this court 
furnish the required remedy in this proceeding? The general 
principle is that on a hearing of a writ of Aabeas corpus, when 
it appears that the prisoner is detained by virtue of the final 
judgment or decree of any competent court of civil or criminal 
jurisdiction, no inquiry into the regularity of the proceedings 
which resulted in the judgment can be had. For all such errors 
or irregularities the law provides other remedies. (Wagn. Stat. 
689, § 33; Ea parte Toney, 11 Mo. 661; J re Truman, 44 
Mo. 181.) But the statute by an express enactment declares 
that when a prisoner is brought up on habeas corpus, if it 
appear that he is in custody by virtue of process from any court 
legally constituted, or issued by any officer in the service of judi- 
cial proceedings before him, such prisoner can be discharged only 
in one of the following cases: ‘‘ First, where the jurisdiction of 
such court or officer has been exceeded, either as to matter, place, 
sum or person.”” * * * Sixth, where the process is not author- 
ized by any judgment, order or decree, nor by any provision of 
law. (Wagn. Stat. 690, § 35.) 

It seems to me that the court in passing the sentence exceeded 
its jurisdiction in the matter, and that it did not act by authority 
of any provision of law. This application, therefore, I think 
comes within the meaning of the statute. 
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It has been suggested that if the prisoner is not discharged, we 
should reduce the term so as to bring it within the limit prescribed 
by statute. “But we know of no authority empowering us to act 
in proceedings of this kind. The statute makes it the duty of 
this court to examine the record and award a new trial, reverse 
or affirm the judgment or decision of the lower court, or give 
such judgment as that court ought to have given. But that pro- 
vision in express terms is confined to appeals and writs of error, 
aud can have no application in the present case. We are not 
aware of any authority by which we can undertake to modify a 
criminal sentence. 

In England the settled practice is that where the inferior court 
on a valid indictment transcends its power in passing sentence, 
by giving one which the law does not authorize, the superior or 
appellate court will neither pass the proper sentence nor send 
back the record to the court below, in order that they may do so, 
but that they will reverse the judgment and discharge the pris- 
oner. (The King v. Ellis, 5 Barn. & Cress. 395; The King v. 
Boune, 7 Ad. & Ellis, 58.) 

There are numerous American cases where the qastion has 
been raised in reference to the courts passing sentences not in 
conformity with law, but they have all been prosecuted by writ 
of error or appeal, and I have been unable to find any where the 
point has been raised on a petition for habeas corpus. 

In Ex parte Toney, above referred to, the court laid down the 
doctrine that on a petition for a habeas corpus it would not 
investigate the legality of a conviction, or a judgment of a court 
of competent jurisdiction. The facts in that case were that a 
runaway slave, while going at large and pretending to be a free 
man, committed several larcenies, for which he was indicted, 
arraigned, convicted and sentenced to imprisonment as a free 
person. His master subsequently hearing of him, and ascertain- 
ing that he was confined in the penitentiary, made application for 
his discharge on a writ of habeas corpus. This court, in deny- 
ing the writ, said: ‘‘ There is, then, the judgment of a court of 
competent jurisdiction, authorizing the confinement of the pris- 
oner, and we cannot in this collateral proceeding question the 
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correctness of that judgment. The judgment of the court is, 
however, erroneous, and on the facts assumed the party is entitled 
to some remedy. The error is one of fact. As the record stands 
it warrants the judgment, and it is an error of fact which pro- 
duces this difficulty. If the prisoner was a slave and it so 
appeared on the record, the judgment would be clearly erroneous. 
It is settled that for an error of fact in the proceedings of a court 
of record, a writ of error coram nobis will be to revoke the 
judgment, whether it be a court of civil or criminal jurisdiction. 
(2 Tidd, 1191-2.) If a judgment is rendered against an 
infant who appears by attorney, this is an error of fact for 
which a writ of error coram nobis will lie. So if a judgment is 
rendered against a married woman who is sued as a feme sole ; 
and so, it is conceived, of a judgment sentencing an infant 
under sixteen years of age to imprisonment in the penitentiary, 
as our statute does not permit such punishment to be inflicted 
on him.” 

But in the case just quoted it will be perceived that the error 
was one of fact, provable by extrinsic evidence dehors the record. 
The record as it stood warranted the judgment, and the error of 
fact produced the difficulty. In such a case the court would not 
in a collateral proceeding undertake to revise the judgment. But 
in the case we are now considering, the question presented is far 
different. The error here does not arise out of matter of fact, 
but is patent on the face of the record. The record proper shows 
that the judgment of the court in passing sentence was illegal ; 
that it was not simply erroneous or irregular, but absolutely void, 
as exceeding the jurisdiction of the court and not being the exer- 
cise of an authority prescribed by law. 

I think, therefore, that the prisoner is illegally restrained, and 
that he is entitled to be discharged, and with the concurrence of 
the other judges it will be so ordered. 
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W. B. Henstez, Appellant, v. Cuesty CaNNEFAX ef al., 
; Respondents. 


1. Partnership — Admissions of members.—The admissions and declarations 
of one of the partners touching a partnership transaction bind the remaining 
members of the firm. 

2. Practice, civil — Reply — Failure to file— Trial — Instruction.— Where 
parties have gone through the evidence in a cause precisely as though a reply 
had been filed, and it was manifestly omitted by mistake, the court should 
not instruct the jury to take the allegations of new matter in the answer as 
admitted, but should give the case to them upon the pleadings as they had 
been understood and acted upon by the parties, or direct a reply to be at once 
filed to meet the case as tried. Defendants, after standing by and seeing 
heavy costs accumulate in making out plaintiff’s case on the theory that a 
reply had been filed, will not be permitted to assert the contrary. 


Appeal from Greene Court of Common Pleas. 
J. S. Phelps and 7. 4. Sherwood, for appellant. 
J. P. Ellis, for respondents. , 
Biss, Judge, delivered the opinion of the court. 


From the medley sent up called a record, I gather that the 
defendants executed to one McKay, in part payment for a jack, a 
non-negotiable promissory note for $500; that the plaintiff pur- 
chased the same and brought the suit, and that the defendants 
charged a warranty of the jack, and set up its breach as a defense 
to the note. McKay seems to have brought the jack from Ten- 
nessee and to have taken the note back with him; and the plain- 
tiff being about to come to Missouri, offered to sell it to him. 
But before purchasing, the plaintiff wrote to his father, residing 
near the defendants, to inquire if the note would be paid, and 
his father called upon Horton, one of the defendants, who spoke 
highly of the jack, and informed him that the note would be paid 
when due, and that he might safely buy it. This being reported 
to the plaintiff, he purchased the note at its face; but on present- 
ing it when due, the makers refused payment, claiming that the 
jack was older than represented, etc. 

Upon the trial the court charged the jury that none of the 
defendants could be bound by the declarations of Horton except 
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himself. This instruction was wrong for the reason that the 
defendants were partners in the purchase and use of the jack ; 
they were engaged in a joint venture for their mutual profit, and 
the admissions and declarations of one of the partners touching 
a partnership transaction bound the whole. (Sto. Part., § 107.) 
This representation in regard to the note and its consideration, 
and the encouragement to purchase it, should bind all, and estop 
them from disputing its validity; otherwise a fraud would be 
perpetrated upon the plaintiff. 

It seems to have been discovered, before the case was submitted 
to the jury, that no reply had been filed to the answer to the last 
amended petition. The whole matter in controversy had been 
fully investigated, many witnesses had been examined upon all 
the questions supposed to be involved, and yet the court instructed 
the jury that the allegations of new matter in the answer must be 
taken by them as true for want of replication. We think, under the 
circumstances, this instruction should not have been given. The 
parties had concluded the trial precisely as though the reply had 
been made; it was apparently omitted by mistake, and the court 
should either have given the case to the jury upon the pleadings 
as they had been understood and acted upon by the parties, or 
have directed a reply to be at once filed to meet the case as tried. 
This negligence of the plaintiff was encouraged by the defend- 
ants. They stood by and saw heavy costs accumulate in making 

‘out the plaintiff’s case, adding to them the costs of their own 
witnesses, and then asked the court to declare that their defense 
had been admitted from the beginning. This will not do, and 
courts should not allow traps to be thus sprung, although upon 
the inattentive. 

There are three provisions of the statute in regard to omissions 
of this kind. Section 36, chapter 165, Gen. Stat. 1865 (Wagn. 
Stat. 1019), provides that the allegation of new matter contained 
in the answer, not controverted by the‘reply, shall be taken as 
true. Section 16 of the same chapter gives the defendant judg- 
ment, while section 6 of chapter 170 (Wagn. Stat. 1053) pro- 
vides fora judgment of non pros. against the plaintiff. We are 
not now called upon to reconcile any seeming conflict, or to say 
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to what classes of cases each of the latter provisions applies. It 
is enough to say that after going to trial as though the reply was 
in, a snap judgment should not be taken for an inadvertence in 
regard to its filing. The judgment should be reversed and the 
cause remanded. 

The real points in the case are obscured, and much time of the 
court has been wasted by the manner in which this record is made 
up. ‘The first thirty-six pages are filled with a jumbled mass of 
useless papers before reaching the amended petition upon which 
the case was tried; and after that, papers and orders and long 
introductory explanations by the clerk are mixed up with record 
entries.and evidence, and in the most bungling manner. Counsel 
for appellants are largely to blame for not looking to the making 
up of the record and for not making a proper bill of exceptions, 
but there is no excuse for the clerk. Much of our time is con- 
sumed and costs are greatly increased by such inattention and 
uuskillfulness on the part of the counsel and the clerks of the 
trial courts. The least we can do is to tax to the clerk the extra 
costs of copying useless papers, and $10 of the costs of the tran- 
script is ordered to be taxed against him. 

Judge Adams concurs. Judge Wagner absent. 


_ —— qe ——— 


James Bray, Respondent, v. A. J. RagspaLg, Appellant. 
1. Case stricken from the docket. 
From Greene Circuit Court. 
F. P. Wright, for appellant. 
J. P. Ellis, for -respondent. 


Apams, Judge, delivered the opinion of the court. 


There is no order in this record allowing an appeal, and no 
writ of error. We therefore have no jurisdictioh over the case. 
Let it be stricken from the docket. he other judges concur. 
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Jos Newton, Respondent, v. J. N. MILLER AnD D. C. SpENcER, 
Appellants. 


1, Practice, civil — Court — Items.— In a suit by an agent, where the petition, 
though setting out several distinct items and claiming judgment for each, is 
founded on matters growing out of the same alleged agency, it may be treated 
as containing but one count. 


Appeal from Greene Circuit Court. 
J. P. Ellis, for appellants. 


Sherwood 5 Young, for respondent. 
Apams, Judge, delivered the opinion of the court. 


The plaintiff sued the defendants for services rendered as agent 
in superintending the construction of a building in Springfield, 
and for moneys expended by him in the course of his agency, and 
for money paid an architect for plans and specifications for the 
building. The defendants by their answer deny all the allega- 
tions of plaintiff’s petition. 

The case was submitted to the court sitting as a jury, and 
upon the trial, evidence was given conducing to show the agency, 
amounts expended, etc. Declarations of law were asked on both 
sides, and the case seems to have been fairly presented in the 
declarations given by the court. The court found the issues for 
the plaintiff and rendered judgment in his favor. 

It is objected here that the verdict is not responsive to the 
petition. But no motion was made in arrest of judgment, and 
the point was not brought to the attention of the court. We can 
notice only such points as were passed on by the court below. 
In this case, however, we see nothing in the objection. The 
petition, although setting out several distiffct items and claiming 
judgment for each, was founded on matters growing out of the 
same alleged agency, and may be treated as one count. We see 
nothing in the record to warrant us in disturbing the judgment. 

Judgment affirmed. Judge Bliss concurs. Judge Wagner 
absent. 
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R. F. Sprinegr, Plaintiff in Error, v» M. M. McSpappsn, 
Defendant in Error. 


1. Conveyances — Acknowledgments — Deputy clerks.— Deputy clerks acting 
in the name of the chief clerk have power to take the acknowledgments of 
deeds and grant certificates thereon. 


Error to Dent Circuit Court. 


R. P. & C. C. Bland, for plaintiff in error, cited Touchard 
v. Crow, 20 Cal. 150; Muller v. Boggs, 25 Cal. 175; Abrams 
v. Erwin, 9 Iowa, 87; Lynch v. Livingston, 2 Seld., N. Y., 
422; Hope v. Sawyer, 14 Ill. 254; McCraven v. McGuire, 23 
Miss. 100; Gibbs v. Gray, 20 Mo. 468; Cook v. Knight, 28 
Texas, 85; 5 Com. Dig. 13; Rol. Abr. 591; 1 Salk. 96; 
Allen Sheriffs, 76-8; Lynch v. Simpson, 8 Barr, 8S. C., 463; 
2 Seld. 432. 


4. J. Seay, for defendant in error. 


The acknowledgment by the deputy in the case at bar does not 
comply with the statute. There is no certificate by the officer 
taking the acknowledgment that the parties making the acknowl- 
edgment were personally known to him. But he certifies that 
they are well known to his principal. (See Garnier v. Barry, 28 
Mo. 438.) It nowhere appears in the statute that the deputy 
ever had any authority of this kind, but the language of the 
statute is ‘‘clerk,”? not ‘* deputy clerk.”” (Wagn. Stat. 259, 
§ 16.) It provides that deputies may be appointed, and ‘‘ may, 
in the name of their principals, perform the duties of a chief 
clerk.”? But it is not one of the cuties of a chief clerk to take 
acknowledgments, but simply one of his perquisites. Failing 
or refusing to do so, would he be liable to the party complaining 
on his official bond? (Wagn. Stat. 258, § 5.) 


Waener, Judge, delivered the opinion of the court. 


In the progress of the trial in the court below it became neces- 
sary for the plaintiff to introduce in evidence a certain mortgage, 
which was objected to by the defendant on the ground that it was 
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not properly acknowledged. The objection was sustained by the 
court and the mortgage excluded, and this constitutes the alleged 
error in this case. 

The acknowledgment is in due form, and it was taken and 
certified by the deputy of the circuit clerk in the name of the 
principal. It is now claimed that the acknowledgment was fatally 
defective ; that the deputy had no right to take the same, and 
that no one but the principal in his own proper person could per- 
form that act. The statute enacts that every clerk may appoint 
one or more deputies, who shall be at least seventeen years of 
age, and have all other qualifications of their principals, and take 
the like oath, and may, in the name of their principals, perform 
the duties of a chief clerk. (Wagn. Stat. 259, § 16.) Section 
12 of the chapter in relation to conveyances (Wagn. Stat. 275) 
designates how the certificate of acknowledgment shall be granted, 
and declares that when granted by the clerk of a court it shall be 
under the hand of the clerk, and seal of the court of which he is 
clerk. Section 13 requires the person making the acknowledg- 
ment to be personally known to the officer taking the same, and 
the succeeding sections provide for proving the identity of the 
grantor by subscribing witnesses where he is not personally known 
to the officer. 

Although the statute, when speaking of the duties and powers 
of the clerk in respect to taking acknowledgments, refers to him 
alone, yet it by no means follows that he cannot act by deputy. 
The law, in prescribing the duties of clerks, invariably designates 
the clerk alone, yet the functions of his office may always be 
performed by deputy duly appointed. 

No discrimination is made by saying that the clerk shall do 
certain acts in his own proper person, and that others may be 
done by the deputy ; but the language is broad and explicit, that 
the deputies may, in the name of their principals, perform the 
duties of the chief clerk. The deputy has no authority to act in 
his own uame, but when he performs an official act in the name 
of the principal, it is the act of the principal himself. Taking 
the acknowledgment of deeds and granting certificates thereon are 
among the powers expressly devolved upon the clerk, aud the 
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deputies, acting in the name of their principals, have the same 
power as the clerks themselves. As an historical fact, we know 
that the deputies have exercised this power in the name of their 
principals ever since the organization of this State. The practice 
has been universally acquiesced in by the courts and the profes- 
sion, aud, as far as our knowledge extends, it was never before 
challenged. To sanction the ruling of the Circuit Court in this 
case would be to unsettle and destroy the title to nearly all the 
land in the State. 

The judgment must be reversed and the cause remanded. The 
other judges concur. 





Francis L. Ray, Respondent, v. ANDREW H. Ray, Appellant. 


1. Practice, civil— Supreme Court — Appeal — Failure of order. —Where 
the record shows no order granting an appeal, the case will be stricken from 
the docket. 


From Pettis Circuit Court. 
Snoddy §& Bridges, for appellant. 
H. B. Johnson & Batsford, for respondent. 
ApaMs, Judge, delivered the opinion of the court. 


The record in this case does not show that any appeal was 
allowed. Although an affidavit and bond for an appeal were filed, 
yet the record does not show any order allowing the appeal. The 
statute requires that the court shall make an order allowing the 
appeal. As this was not done, and as the case is not here by 
writ of error, it must be stricken from the docket. The other 
judges concur. 
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Joe, Appott, Appellant, v. J. M. Doxine, Respondent. 


1. Tax deeds, not reciting notice of sale, are void.—Under the General Statutes 
of 1865, p. 129, 3119 (Wagn. Stat. 1206), a tax deed which contains no recital 
that any notice whatever was given of the sale, is void and conveys no title. 
It was the duty of the collector, before selling lands on the forfeited list, to 
give notice as required by the above section, and it ought to appear affirma- 
tively on his deed that such notice was given. The rights of a citizen cannot 
be divested by this kind of proceeding, unless it appear upon the face of the 
deed that the law has been strictly complied with. And even where the deed 
shows by its recitals that the law has been complied with, it may be contra 
dicted as to material points by evidence, even though they are brought up ir 
collateral proceedings. 

2. Revenue — Sales by collectors and sheriffs.—A sale by a collector is entirely 
different in its nature and requirements from that made by a sheriff under 
judicial process issued by a competent court. The proceedings of the latter 
are subject to the supervision of the court, and the court whose process he 
abuses is the proper tribunal to apply the remedy. But the collector does not 
act under the supervision of a court. He acts at his own peril and by his own 
advice. Hence he must be held to a strict perforthance of every prerequisite 
required by the statute, before the title of the citizen to his property can be 
taken away. 


Appea from Greene Circuit Court. 


H. J. Lindenbower, for appellant. 


The tax deed was prima facie evidence of title. No essential] 
prerequisite to the valid exercise of the taxing power was shown 
to have been omitted. 


C. B. McAfee, for respondent. 


Apams, Judge, delivered the opinion of the court. 


This was ejectment for the north half of lot 24 in block 6, 
as laid down on the original plat of the town of Springfield, in 
Greene county. The judgment of the Circuit Court was for the 
defendant. 

The plaintiff’s title is a tax deed. If this is not good he has 
no title to stand on. The tax deed was made by the collector of 
Greene county, on a sale of this lot in October, 1869, as having 
been forfeited to the State. After reciting the forfeiture, etc., 
and that it had remained unredeemed for two years, the deed 
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proceeds thus: ‘‘ And whereas, on the first Monday in October, 
1869, the land aforesaid, forfeited to the State as aforesaid, 
remained unredeemed, and the taxes, penalties and costs remained 
wholly unpaid; and whereas, on the day last aforesaid, under and 
by virtue of the authority in me vested by law, I did expose the 
said real estate aforesaid, assessed as aforesaid, for sale for the 
taxes, interest and costs thereon, before the court-house door of 
said county; and thereupon, on the day last aforesaid, Joel 
Abbott became the purchaser for the taxes, interest and costs, 
and all subsequent taxes assessed against said land, he being the 
highest bidder, for the sum of $102 due from said John Butter- 
field for the taxes on said land for the years 1865 and. 1866 and 
the interest and penalties thereon, and also the subsequent taxes 
for 1867 and interest and costs thereon. Now, therefore, I, 
Thomas A. Reed, as collector of revenue of the county of Greene 
and State of Missouri, in consideration of the premises and the 
sum aforesaid, and in pursuance and by authority of an act of 
the general assembly of said State in that case made and provided, 
have granted, bargained and sold,” ete. 

I have quoted the language of the tax deed, and it will be seen 
that there is no recital that any notice whatever was given of the 
sale in October, 1869, and yet the statutes (Gen. Stat. 1865, p. 
129, § 119; Wagn. Stat. 1206, § 119) expressly require that 
the collector ‘‘ shall first give four weeks’ public notice by publi- 
cation in a newspaper published in his county having the greatest 
circulation ; or, if there be no newspaper published in his county, 
then by publication in the nearest newspaper published to said 
county, and by posting up at least twenty written or printed 
handbills in twenty public places in said county, setting forth that 
all lands and town lots forfeited to the State for taxes, and 
remaining unredeemed and unsold, will be, on the first Monday 
of October then next, offered for sale at public auction, at the 
court-house in said county; and that a list of such forfeited real 
estate is kept in the office of the clerk of the County Court of said 
county, subject to the inspection of all persons wishing to examine 
the same.” 

It was the duty of the collector, before selling lands on. the 
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forfeited list, to give the notice as required by the above section, 
and it ought to appear affirmatively in his deed that such notice 
was given. In selling lands for taxes, the collector acts under a 
naked statutory power. The whole proceeding is ex parte, and 
the rights of the citizen cannot be divested by this kind of pro- 
ceeding unless it appear upon the face of the deed that the law 
had been strictly complied with. (See Spurlock v. Allen, anée, 
p. 178; Lagroue v. Rains, 48 Mo. 536; Abbott v. Lindenbower, 
42 Mo. 162.) 

A sale by a collector for taxes cannot be assimilated to a sale 
by a sheriff under judicial process issued by a competent court. 
The sheriff’s proceedings are subject to the supervision of the 
court, and the court whose process he abuses is the proper tribu- 
nal to apply the remedy. The purchager under a judicial sale 
looks to the judgment, execution, levy and sheriff’s deed; if 
they are right, all other questions are between the parties to the 
judgment and the sheriff. It is eminently proper that the court 
issuing the process should apply the remedy. Hence such ques- 
tions arising under a judicial sale cannot be inquired into collat- 
erally, but can be reached only by a direct proceeding instituted 
in the proper court for that purpose. 

A collector’s sale is essentially ex parte. The officer does 
not act under the supervision of a court; he acts at his own peril 
and by his own advice, and must perform every prerequisite 
required by the statute before the title of the citizen to his prop- 
erty can be passed away from him. The deed of the collector 
must show affirmatively that the law has been complied with in 
all particulars. And even when a collector’s deed shows by its 
recitals that the law has been complied with, it may be contra- 
dicted as to material matters by evidence, wherever the questions 
arise, whether in a collateral proceeding or otherwise. This is 
the settled law in this State. — 

The collector’s deed relied upon by the plaintiff being void 
upon its face, he has no standing here. Under this view it is 
unnecessary to examine the questions raised by the instructions. 

The judgment is affirmed. Judge Bliss concurs. Judge 
Wagner absent. 
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Wma. L. Scroees, ApMINISTRATOR OF J. P. SHreLps, DECEASED, 
Appellant, v. Ricuarp B. Cook, Respondent. 


1. Notes — Purchase-money — Payment, ete.—In suit on part of the notes given 
for the purchase-price of land, defendant will make out his case by proving 
payment of the notes sued on, without further proof that the remainder of 
the notes not embraced in the allegation had also been paid. 


Appeal from Dade Circuit Court. 
Bray & Sherwood, for appellant. 
J. S. Phelps, for respondent. 
Apams, Judge, delivered the opinion of the court. 


This suit was brought by the plaintiff on several promissory 
notes given to his intestate by the defendant, as part of the pur- 
chase-money of certain lots of land. The defendant, in addition 
to a credit on the notes, by answer set up other credits and pay- 
ments in money and property to the full amount of the notes and 
interest sued for. The plaintiff replied, denying the payment 
and credits. 

The case was submitted to the court, and judgment given for 
defendant. On the trial, evidence was given conducing to prove 
the alleged payments and credits claimed by the defendant, and 
among other credits were a portion of the wages of defendant 
and his son, and part of the board of his son, etc., while carrying 
on a partnership in blacksmithing between plaintiff’s intestate 
and defendant, to be allowed as credits on these notes. Evidence 
was given, without objection at the time, of the terms of this part- 
nership, and of moneys that had been received by the defendant 
on account of the partnership. But this evidence was afterward 
excluded by the court. The defendant’s son gave evidence to the 
effect that defendant told plaintiff’s intestate to bring him those 
notes, that they were paid off, and he replied ‘all right,” and 
afterward told defendant that he had burned the notes. 

After the evidence was closed, the plaintiff asked the court to 
declare the law to be ‘‘ that when suit is brought on several notes 


alleged to be a part of the purchase-price of certain tracts of 
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land, and it appears that the amount of the notes sued on is 
$1,340 and interest, and that the purchase-price was $2,000, and 
the defendant pleads payment, he must show that full payment 
has been made of principal and interest on all said notes given 
for said lands ; and if he fails to do so the plaintiff must recover.” 

This instruction was correctly refused. The issues tendered 
are upon the notes sued on, and not upon other outstanding or 
paid-off notes. And all the defendant is required to do is to 
prove payment of the notes sued for. The onus is upon him to 
show payment of these notes and not of others. 

The instruction given by the court on its own motion, and those 
given for the defendant, I think covered the law of this case. By 
excluding the evidence in relation to the terms of the partnership 
agreement, the court did not intend to exclude such credits as were 
to go upon these notes, and hence the instructions based on these 
credits were proper in this case. Upon the whole record, the 
judgment is for the right party. 

Judgment of the Circuit Court affirmed. Judge Bliss concurs. 
Judge Wagner absent. 





Jackson L. Surtu, Plaintiff, ». Wmt1AM Boarpman, Defendant. 
1. Judgment affirmed. 
From Maries Circuit Court. 
Lay § Belch, for defendant. 
Ewing § Smith, for plaintiff. 
Waener, Judge, delivered the opinion of the court. 


We do not see by what authority this case was ever brought 
here. There is no writ of error, nor does the record show that 
any affidavit was ever filed or application made for an appeal, or 
that an appeal was even granted or allowed. 

The cause will therefore be stricken from the docket. The 
other judges concur. 
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JAMES LARGE, Respondent, v. Davip FisHer, Appellant. 


l. Taz title —Collector’s deed — Recital in must show strict compliance with 
the law.— Under the revenue act of February 4, 1864 (Sess. Acts 1863-4, p. 
91, 3 35), a tax deed which recites that the collector gave at least four weeks’ 
notice of sale by publication and advertisement “in manner and form as 
directed by law,” but contains no further allegation touching notice of sale, 
is void. Itis the duty of the collector to set forth in his deed how and in 
what manner the notice was given, so that it may appear on the face of the 
deed that the prerequisites of the statute were complied with. The above 
recital is only the opinion or conclusion of the collector, which may or may 
not be correct. Unless it appear affirmatively from the form of the deed that 
all the prerequisites of the statute have been strictly pursued, the deed is 
invalid and conveys no title. 

2. Ejectment — Plaintiff must stand on his own title.—In ejectment, plaintiff 
must stand on his own title, and if he has none he cannot recover against the 
party holding the possession. 


Appeal from Crawford Circuit Court. 
A. Budd, for appellant, relied on Enstein v. Gay, 45 Mo. 62. 
Chas. Jones, for appellant. 


The deed does not contain the necessary recitals to make it a 
valid deed, and is void and inoperative. (Enstein v. Gay, 45 
Mo. 62.) 


4. J. Seay, or respondent. 


Appellant was upon the land without the authority of any one, 
without color of title, and without permission of the former owner, 
and cannot interpose against respondent. He cannot take advan- 
tage of his own wrong. 

The recitals of the deed conform to the law. (Sess. Acts 
1863-4, art. I, pp. 88, 89, §§ 20-22.) 

As to the title vested in the State after forfeiture, see sections 
82, 40 and 41 of said act. By section 32 the State had title to 
convey, sufficient to defeat possession of a trespasser. Under the 
provisions of section 40 the sale was made, and by virtue of 
section 41 the deed was made. See also section 50; and see 
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further sections 110-12, 116, 119, 121, 123 ; Wagn. Stat. 1204 


ef seq. 
Counsel’ commented upen Witherspoon v. Duncan, 4 Wall. 210, 
in regard to the validity of a judgment against the land. 


ApaMs, Judge, delivered the opinion of the court. 





This was ejectment for lands in Crawford county. The only 
title offered by the plaintiff was a tax deed executed to him by 
the collector of Crawford county. The defendant demurred to 
the evidence, but the court overruled the demurrer and gave judg- 
ment for the plaintiff for possession, etc. 

There are numerous objections to this deed which render the deed 
void upon its face. For the purposes of this ease it is only neves- 
sary to specify one. This was a sale of land on the forfeited list, 
and the statute requires that notice of such sale shall be by ‘‘at least 
four weeks’ public notice by publication in a newspaper published 
in the county, having the greatest circulation; or, if there be no 
newspaper published in the county, then by publication in the 
nearest newspaper published to said county, and by posting up at 
Jeast twenty written or printed handbills in twenty public places 
in said county, setting forth that all the lands and town lots for- 
feited to the State and remaining unredeemed and unsold will be, 
on the first Monday in October then next, offered for sale at 
public auction, at the court-house door in said county, and that a 
list of such forfeited real estate is kept in the office of the clerk 
of the County Court of said county, subject to the inspection of 
all persons wishing to examine the same.” (See Sess. Acts 1864, 
p- 91, § 85; Gen. Stat. 1865, p. 129, § 119.) 

This deed merely recites that the collector gave at least four 
weeks’ public notice by publication and advertisement ‘‘ in man- 
ner and form as directed by law.”” It is-the duty of the collector 
to set forth in his deed how and in what manner the notice was 
given, so that it may appear on the face of the deed that all the 
prerequisites of the statute were strietly complied with. The recital 
of the collector that it was done ‘‘in manner and form as directed 
by law”? is only his opinion or conclusion, which may or may not 
be correct. 
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A regular notice, published as the law requires, is the very 
foundation of the collector’s authority to sell. In selling lands 
for taxes he is executing a mere naked statutory power, and the 
rights of the citizen to his property cannot be divested by this 
kind of sale, unless it appears affirmatively from the form of the 
collector’s deed that all the prerequisites of the statute have been 
strictly pursued. This is the settled law of this State. (See 
Abbott v. Lindenbower, 42 Mo. 162; Lagroue v. Rains, 48 Mo. 
536; Spurlock v. Allen, ante, p. 178; Abbott v. Daling, andée, 
p- 302.) 

In ejectment the plaintiff must stand on his own title, and if 
he has none he cannot recover against the party holding the pos- 
session. The plaintiffs tax deed being absolutely void on its 
face, he has no standing here. 

Let the judgment be reversed and the cause remanded. Judge 
Bliss concurs. Judge Wagner absent. 





Witu1aM Harwey, Respondent, v. E. W. Ramsey, Appellant. 


1. Conveyance — Seal essential, when.—Under the act of 1835 (R. 8. 1835, p. 
142, 3 2) the deed of the commissioner therein appointed, “under his proper 
hand and seal,” was made sufficient to convey to the purchaser the title and 
interest of the county. Held, that a seal or scrawl attached to the instrument 
was necessary in order to pass title. The commissioner acted as a public 
agent in the execution of a statutory power, and to render his acts as such 
operative it was necessary that he should have complied with the law. 


Appeal from Benton Circuit Court. 


F. P. Wright, for appellant. 
Drafin §& Muir, for respondent. 


Waener, Judge, delivered the opinion of the court. 


The rulings of the court in the admission of evidence constitute 
the essential matter of complaint on the part of the appellant, and 
from the view that we have taken of the case no other questions 
need be noticed. The action was in ejectment for the recovery 
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of a lot in the town of Warsaw, in Benton county, and defendant 
pleaded title in himself and also set up the statute of limitations. 

The trial was before the court sitting as a jury, and judgment 
was rendered for the plaintiff, and the defendant has brought the 
case here for review by appeal. 

The plaintiff, to establish his title, first offered to read in 
evidence the record of a conveyance from James Ramsey, as 
commissioner of the county seat of Benton county, to one DeWitt 
C. Ballou. The defendant objected to reading this instrument in 
evidence on the ground that it was not a sealed instrument; that 
it had neither a seal nor a scrawl by way of a seal, and was there- 
fore incompetent to convey real estate. But the court overruled 
the objection and permitted the record to be read. “I'he instru- 
ment contains no seal affixed to the name of the grantor, nor is 
there any scrawl made as a substitute for a seal. 

When the conveyance was attempted to be made, the statute of 
1835 was in force, which provided that the County Court might 
by their order appoint a commissioner to sell and dispose of any. 
real estate of their county, and that the deed of such commis- 
sioner, under his proper hand and seal, for and in behalf of the 
county, duly acknowledged and recorded, should be sufficient to 
convey to the purchaser the title and interest of the county. (R. 
S. 1835, p. 142, § 2.) 

The unsealed writing was not such a conveyance as would pass 
the title. Ramsey acted as a public agent in the execution of a 
_ statutory power, and to render his acts as such operative it was 
necessary that he should have complied with the law. 

Other deeds were offered and read in evidence on the part of 
the plaintiff, to all of which the defendant objected. These deeds 
brought down the chain of title to the plaintiff, but they all 
emanated as a derivative source from the deed of Ramsey to 
Ballou, and from Ballou to his grantees. As the original source 
or fountain of title was void, the subsequent deeds were of no 
effect. Ramsey conveyed no title by his instrument to Ballou, 
and Ballou was incapable of imparting or transmitting any greater 
title than he possessed. The result is, therefore, that his grantees 
took nothing, and their conveyances should have been ruled out. 
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Such being the case, the plaintiff presented himself in court with- 
out any title to stand upon, and it becomes unnecessary to exam- 
ine into the defendant’s title, or the action of the court in giving 
or refusing instructions. 

The judgment must be reversed and the cause remanded. The 
other judges concur. 





JaMEs McFar.anD, Respondent, v. JoHN Bettows, Appellant. 


1. Practice, civil — Motion to strike out evidence as insufficient.— There is no 
law in this State authorizing the court, at the close of plaintiff’s case, to strike 
out his testimony on the ground that the same is insufficient to make out a 
case for plaintiff. Where there is a total want of evidence, the court may 
instruct the jury to that effect and direct them to find for the adverse party. 
But where there is any evidence conducing to prove the issue for which it is 
offered, it must go to the jury, who are the exclusive judges of its weight. 

2. Verdict — Jurymen— Testimony of as to.—Jurymen will not be permitted 
to testify what transpired in the jury-room in making up their verdict, 


Appeal from Jasper Circuit Court. 
Bray § Cunningham, for appellant. 


Waaner, Judge, delivered the opinion of the court. 


This was a suit commenced by attachment against the defend- 
ant for the unlawful taking and carrying away of certain personal 
property belonging to the plaintiff. During the progress of the 
trial, a motion was made to rule the plaintiff to give additional 
security for costs. The record does not show that this motion 
wus ever passed upon by the court, or that any order was ever 
made in regard to the matter. A new bond, however, was filed, 
and the defendant moved to dismiss the case because the bond 
was not filed within the time prescribed by law and by the order 
of the court. This motion was overruled. As the record does 
not show any error, we are bound to presume that the court 
decided correctly. 

At the close of the plaintiff’s testimony the defendant moved 
to strike the same out because it was insufficient and failed to 
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make out a case for plaintiff. This the court refused to do. We 
know of no law in this State authorizing such a practice. Where 
there is a total want of evidence, the court may instruct the jury 
to that effect and direct them to find for the adverse party. But 
where there is any evidence conducing to prove the issue for which 
it is offered, it must go to the jury, who are the exclusive judges 
of its weight. In the present case the evidence was ample to 
justify its submission to the jury. 

It is further objected that the oath of loyalty was not adminis- 
tered to the jury. The objection was not made at the time the 
jury was impaneled, nor does the record show anything respect- 
ing it. The record shows that a legal jury was obtained, and 
that they were sworn and impaneled, and we will presume that 
the action of the court was regulur til] the contrary appears. 

The defendant offered to prove by one of the jurymen that the 
jury were guilty of misconduct in the manner of arriving at their 
verdict. But the court refused to allow the fact to be shown in 
that way. It is so well established that a juryman will not be 
permitted to testify as to what transpired in the jury-room, in the 
matter of making up the verdict, that it is useless to discuss the 
subject. 

It is not contended that the court committed any error in giving 
or refusing instructions, and the point was not made in the motion 
for a new trial. The whole case was essentially one of fact, and 
that belonged entirely to the province of the jury. 

Upon the record we think the judgment should be affirmed. 
The other judges concur. 





Writiam McCieian ef al., Respondents, v. P. T. ReyNnops, 
Appellant. 


“1. Notes—Descriptio personw.—An agent or officer of a corporation who 
puts his own name offic «lly to an obligation, and not the name of the princi- 
pal or the corporation, loes not thereby necessarily make it his own personal 


obligation. 
\ 
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2. Notes — Signature of officer — Latent ambiguity.— Suit was brought upon 
the following note: * * * “For value received I promised to pay A. & 
B. $645, * * * for building a school-house in school district No. 3, town- 
ship 51, range 21, with 10 per cent. * * * (Signed) P. T. Reynolds, Local 
Director.” 

Held, that the indications on the note were that defendant did not intend to 
make a personal contract, but gave the paper on a settlement for work done 
for his school district, and that averments showing such to be the case were 
properly set up in the answer. They did not vary the instrument, but only 
went to explain its latent ambiguity. 


Appeal from Saline Court of Common Pleas. 


Wm. D. Bush, for appellant, cited 2 Kent, 830-2, note 1, 
§ 647, and authorities referred to; Unwin v. Wolsely, 1 Term, 
674; Hodges v. Dexter, 1 Cranch, 345; Olney v. Wilkes, 18 
Johns. 122; Daws v. Jackson, 9 Mass. 490; Fox v. Drake, 8 
Cow. 191; Wiggins v. Hathaway, 6 Barb., 8. C., 632; Smith 
Merc. Law, 144; Paley on Agency, §§ 368-9; Sto. Agency, 
160, 261-8 ; Roberts v. Butler, 14 Verm. 195; Kirkpatrick v. 
Stainer, 22 Wend. 962; Shelton v. Darling, 2 Conn. 435 ; Matt 
v. Hicks, 1 Cow. 513 ; Rockaway v. Allen, 17 Wend 40; Stan- 
ton v. Comp, 4 Barb., S. C., 274; Smith v. Alexander, 31 Mo. 
193; Mechanics’ Bank v. Bank of Columbia, 5 Wheat. 336 ; 
Lazarus v. Shearer, 2 Ala. 718; Kicks v. Hinde, 9 Barb. 529. 


Buiss, Judge, delivered the opinion of the court. 


The plaintiffs brought suit for a balance due upon the following 
note: ‘* One day after date, for value received I promise to pay 
Wm. McClellan and A. McAllister six hundred and forty-five 
dollars, a balance due them for building a school-house in school 
district No. 3, in township 51, range 21, with ten per cent. inter- 
est from date. This first day of November, 1869. P. T. Rey- 
nolds, Local Director.” 

The defendant answered, denying any personal promise, and 
averring that he was local director of the school district named, 
and executed the note in his official capacity. He set out in detail 
his election, etc. ; that it was deemed necessary to have a school- 
house in said sub-district; that a tax was levied for that purpose; 
that plaintiffs were employed by him, as the law required, to build 
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the same; that after its completion, defendant paid them all the 
tax that had been collected, and, in behalf of said sub-district, 
gave said note for the bulance ; that it was understood at the time 
that the debt was a debt of the sub-district alone, and that defend- 
ant was not to be held personally, ete. This answer was stricken 
out on motion of plaintiffs, and they secured judgment for the 
amount due on the note. 

/ The only questions presented are whether the facts set out in 
the answer can be shown by parol, and whether under them the 
defendant is personally liable. Under the facts as they appear 
upon the face of the note and as set out in the answer, there was 
no personal liability. We are not held to the technical rule that 
if an agent or officer of a corporation puts his own name officially 
to an obligation, and not the name of the principal or of the cor- 
poration, it necessarily becomes his obligation. The doctrine is 
correctly stated in Smith v. Alexander, 31 Mo. 193, in Shuetze 
v. Bailey, 40 Mo. 69, and in Musser v. Johnson, 42 Mo. 74. 

The indications upon the note are that defendant did not intend 

' to make a personal contract, but that he gave the paper on a 
settlement for work done for his school district; and the facts set 

,out, which by the motion were admitted to be true, conclusively 

/ show that such was the case. These facts did not, as is claimed, 

go to vary @ written instrument, but only to explain a latent 
ambiguity. 

Plaintiffs claim that the director had no right to give the note, 
that he could not bind his district, and therefore he is personally 
responsible. But the facts alleged by him show that the transac- 
tion was legitimate, and that the district is bound to pay the debt, 
and the amount should be raised by taxation. If there was any 
maladministration on the part of the director that would make 
him personally liable, as by exceeding his authority, the plaintiffs 
should have set it out and proved it. 

The other judges concurring, the judgment is reversed and the 
cause remanded. 
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JosEpH W. McCiure, Appellant, v. Jessz A. PHILLIPS AND 
Tuomas K. Pau, Respondents. 


1. Demurrer must assign reason.— Where the reason for a demurrer is not 
assigned therein, the demurrer should be disregarded. (Wagn. Stat. 1015, 


271.) 

2. Practice, civil — Joinder of actions — Mortgage — Seal — Cause of action 
— Remedy.— A prayer, embraced in proceedings to foreclose a mortgage, 
asking the court to find that the seal of the mortgage was omitted by mistake 
and to supply it by a special order, does not constitute a distinct cause of 
action, but merely affects the remedys 

8. Mortgage wtthout seal may be enforced in equity.— To authorize the fore- 
closure of a mortgage under the statute, and a general judgment and execu- 
tion for any balance that may remain due after the sale of the mortgaged 
premises, the instrument must be regular; but if irregular, as where the 
mortgage seal is omitted, it nevertheless is valid to create a lien —a trust for 
the benefit of the creditor — which can be enforced in equitye 


Appeal from Webster Circuit Court, 


H. J. Lindenbower and E. ¥. Mitchell, with T. 4. Sher- 
wood, for appellant. 


The deed set up is an equitable mortgage, and will be enforced 
in equity in an action between the parties thereto and all pur- 
chasers with notice. Paul could not acquire more by his purchase 
than his vendor possessed. (See Bank of Muskingum v. Car- 
penter, 7 Ohio, 21; Lake v. Doud, 10 Ohio, 425; Radcliff v. 
Seal, 36 Mo. 317; Harrison v. Michelson, 19 Wis. 498.) Courts 
of equity will aid the defective execution of a deed between the 
parties thereto and subsequent purchasers with notice, by sealing 
the same. (See Young v. Coleman e¢ a/., 43 Mo. 179; Sim- 
mons v. Worth, 3 Miss. 67.) 

The proper relief is prayed for in the petition, and the same 
is not multifarious. (Preston Abst. 62, §§ 1, 2; Preston Cov. 
432-5 ; Greenl. Cruise, 308, §§ 8, 4; 2 Ventner, 141; Cole v. 
Hume, 5 East, 115; 4 Ad. & El. 228; 23 Mo. 146; 15 Mo. 61; 
1 Johns. 140; 2 Washb. Real Prop. 566; 2 Barb., S. C., 270; 
Sto. Eq. Pl. 40.) 
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J. S. Phelps, for respondent Paul. 


There is a misjoinder of causes of action—one at law, complete 
and separately stated, and one at law combined with one in equity. 
The demurrer was properly sustained. (Peyton v. Rose, 41 Mo. 
257; Curd v. Lackland, 48 Mo. 189; Gray v. Payne, id. 203.) 


BLIss, Judge, delivered the opinion of the court. 


The plaintiff filed his petition to foreclose a mortgage, but the 
instrument not having been sealed, he sets out that the parties 
intended that it should have been sealed, and that the omission to 
do so was a mistake; and he asks to have it reformed, and then 
that the land be sold for the payment of the debt. Defendant 
Phillips was the mortgagee and fails to appear. Defendant Paul, 
who is charged as purchaser with notice, demurs to the petition 
because the facts stated do not constitute a cause of action. The 
demurrer was sustained, and plaintiff appeals. 

Counsel claim that the demurrer was properly sustained because 
there was an improper joinder of causes in action. But this rea- 
son was not named in the demurrer, and therefore should not have 
been considered, even if the objection were a good one. ‘‘ The 
demurrer shall distinctly specify the grounds of objection to the 
pleadings; unless it does so, it may be disregarded.” (Wagn. 
Stat. 1015, § 7.) ‘‘ May” in this connection means ‘‘ should,” 

‘and we will only look to the objections specified. 

The pleader, as we shall see, took a greater burden upon him- 
self, in seeking to reform the instrument, than was necessary; yet 
if it were essential, before he could obtain relief, that the court 
should find that the seal was omitted by mistake, and supply it by 
a special order, this would not make a distinct cause of action, 
but would only be part of the remedy. The debt and the lien 
created by the instrument constitute the cause of action, and the 
enforcement of the lien, with the removal of what obstacles there 

- may be, is the relief sought. 

But it was not necessary to seek the reformation of the instru- 
ment. If the mortgagee desired its correction merely, without 
seeking to enforce it, in order to make it a perfect mortgage con- 
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veying the legal title, or if he desired to put it in a condition for 

a proceeding under the statute, then it would be necessary to 

prove the mistake and obtain an order to correct it. But with- 

out any such correction it is a good equitable mortgage, and can 
be enforced by an action analogous to a chancery proceeding. 

Before the adoption of the code, a proceeding under the statute 

was held to be an action at law, and was not governed by rules in 

chancery. (Carr v. Holbrook, 1 Mo. 240; Thayer v. Campbell, 

9 Mo. 277; Riley’s Adm’r v. McCook’s Adm’r, 24 Mo. 265; 

Fithian v. Monks, 43 Mo. 502.) The last two cases arose since 

the adoption of the code, and the same distinction is taken 

between a statutory foreclosure and a proceeding under the gen- 
eral power of courts of equity in mortgages and liens. To enable 
one to foreclose under this statute and obtain a general judgment 
and execution for any balance that may remain due after sale of 
the mortgaged premises, the mortgage must be regular ; but if it 
be irregular, as by the omission of any requisite to a complete 
instrument. still it is held to create a lien —a trust for the benefit 

of the creditor— which can be enforced in equity. (Davis v. 

Clay, 2.Mo. 161; Bank of Muskingum v. Carpenter, 7 Ohio, 

21; Lake v. Doud, 10 Ohio, 415; Abbott v. Godfrey, 1 Mich. 
. 178.) In Massachusetts the jurisdiction of courts of equity is 
given and limited by statute; and in Eaton v. Green, 22 Pick. 
256, it was held that the court had no jurisdiction over suits in 
equity for the redemption or foreclosure of equitable mortgages, 
but it is sustained in Missouri and elsewhere. 

The petitioner sets out the instrument and its consideration, 
which shows a lien upon the land, and among his prayers for 
relief embraces the one to which he is entitled. The court 
committed error in sustaining demurrer, and its judgment is 
reversed and the cause remanded. Judge Adams concurs. 
Judge Wagner absent. 
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Jesse Groner, Appellant, v. Bensamin D. Situ, Respondent. 


1. Deed—What a sufficient sealing.—The word “seal” at the end of the name 
of the maker of a deed, and referred to and adopted in the testimonium, is a 
sufficient sealing. 

2. Sheriff's deed — Sale after first term — Recitals, sufficiency of.—The omis- 
sion in a sheriff’s deed to recite the reason why the sale was not made at the 
first term of court to which the execution was returnable, is not such an omis- 
sion as to render the deed void. 

8. Attachment—Order of publication, copy of—Errors, what taken advantage 
of collaterally.—The publication of an original order of publication instead 
of the copy, although irregular, would be a substantial compliance with the 
statute; certainly not such an error as to be taken advantage of collaterally, 
as by defendant in ejectment brought by the purchaser of land at an attach- 
ment sale. 

4. Judgments nunc pro tunc— Entries—Sheriff’s deed, amendment of by court. 
— Where a formal entry of a judgment had not been made, but it sufficiently 
appeared from the record that such judgment had in fact been rendered, an 
entry of the fact at a subsequent term might be made nune pro tunc by the 
court. And judgment having been actually rendered so as to support an 
execution sale and sheriff’s deed, the court could afterward permit the sheriff 
to amend his return so as to show that sale was not made at the return term 
because the court was not then in session. 

5. Executions, special — Continuance of.—A special execution in attachment 
suits may continue after the return torm, with like force as general executions 
on general judgments in attachments or in any other suits. 

6. Sales cannot be impeached collaterally in ejectment.—Where a stranger 
purchases lands at an execution sale, it can be impeached only by a direct 
proceeding, by motion to set aside the sale, or, where a deed has been made, 
by an action in the nature of a bill in chancery. It cannot be done in an 
action in ejectment. 


Appeal from Poik Circuit Court. 


F. P. Wright, E. J. Smith and W. P. Johnson, for appel- 
lant. 


I. The sheriff’s deed to Smith is void on its face and conveys 
no title. A deed conveying land by virtue of a power must show 
on its face that the power exists and has been strictly pursued. 
(Curtis v. Doe ex dem., Breese, Ill., 99; Williams v. Payton, 
4 Wheat. 77; Lackey v. Lubke, 86 Mo. 121; Hardy v. Heard, 
14 Ark. 185.) The sale shows that in this case the deed was 
made after the return term, when the writ was /unctus officio 
and dead. (Smith v. Mundy, 18 Ala. 182.) 
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IL. It is a principle of universal justice that a judgment shall not 
be rendered against a person, and his property condemned and 
sold without notice. When this publication was made, in 1863, 
Groner was in the Confederate lines ; and may it not be said here, 
as in the case of Dean v. Nelson, 10 Walker, 172, that ‘‘a notice 
directed to him and published in a newspaper was a mere idle 
form,” and ‘‘as to him, the proceedings were wholly inoperative 
and void”? 

III. There was no legal evidence that the clerk ever made an 
order of publication. The printer’s affidavit may have been suffi- 
cient to prove that he printed the order read in evidence, but not 
to prove that the clerk actually made the order which was pub- — 
lished. The order which the law requires the clerk to make must 
of course be in writing, and that should have been preserved or its 
absence accounted for, and in that event its contents proven. This 
want of proof is not cured by any recitation in-the judgment. 

IV. The defendant, in support of his deed, relies upon a sup- 
posed judgment in favor of Harris against Groner as having been 
rendered in October, 1863. There was no judgment then entered. 
It was a bare finding and assessment of the damages ; nor was 
there any judgment entered when the execution issued under which 
the sale took place. It is submitted whether an execution could 
- legally issue until a judgment was entered up. It is true that in 
May, 1870, nearly seven years after the assessment of damages, 
defendant Smith, not a party in the case of Harris v. Groner, 
appears in court, without any notice to Groner, and suggests that 
he is a purchaser of the land sold under an execution in that case, 
and asks that a judgment be entered mune pro tunc, which was 
then done by the court. The objections to this proceeding are: 
(1) The defendant in this case (Smith) acquired no control over 
the judgment by the mere act of purchasing land sold under it. 
This act gave him no standing in court. (2) A judgment could 
not, at any time after the term, be entered without notice to 
Groner, and no notice was given to him on this point. (Martin 
et al. v. Bank of the State, 20 Ark. 336; Wheeler v. Goff, 24 
Texas, 660.) No judgment can be entered nunc pro unc, or 
amendment of a judgment be made, in a case commenced by 
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attachment and publication where judgment was rendered by 
default. After the term is passed at which a judgment is ren- 
dered, no alteration or amendments can be made except such as 
are authorized by the statute of jeofai/s and amendments. (See 
Ashley v. Glasgow, 7 Mo. 320; Hill v. The City of St. Louis, 20 
Mo. 584; Brewer v. Dinwiddie, 25 Mo. 851; Hobart v. Pacific 
R.R. Co., 82 Mo. 428; 45 Mo. 131.) And the statute of jeo- 
fails does not apply to judgments by default. (See Neidenber- 
ger v. Campbell, 11 Mo. 359; R. S. 1835, p. 468, § 7; R. 8S. 
1845, p. 827, § 7; R. C. 1855, p. 1255, § 19; Wagn. Stat. 
1036, § 19.) 

V. The execution laws of 1855 and 1863 (R. C. 1855, p. 748, 
§ 54; Sess. Acts 1863, p. 20, § 2) have no application to special 
executions where no levy is necessary, and where the lien is not 
created by the levy. Those statutes are only to keep in force liens 
that have been acquired by virtue of a levy of the executions; and 
the lien, by virtue of the proceedings in Harris v. Groner, occurred 
by the levy of the writ of attachment, and not by the execution at 
all. (See Bank of the State v. Bray, 87 Mo. 194; McDonald v. 
Gronefeld, 45 Mo. 28.) 

VI. The land being sold by the sheriff by virtue of a previous 
levy, after the return day of the execution and without any new 
process issued to him for that purpose, the sale is void and the - 
purchaser acquires no title. (Morgan v. Rumsey, 15 Ala. 193 ; 
Doe ex dem. v. Renney, 4 Hawks, N. C., 279; Carsh v. Tozer, 
1 Watts & Serg. 525; Hall v. Hall, 5 Verm. 3, 4; Downer v. 
Hagen, 10 Verm. 418.) 


Abbe and J. S. Phelps, for respondent. 


I. The sheriff’s deed is sufficiently sealed. The testimony 
reads, ‘‘have hereto set my hand and affixed my seal.”” The 
sheriff adopts this as ascrawl: ‘‘(Seal.)’? This is a sufficient 
scrawl. (Wagn. Stat. 269, § 5; Underwood v. Dollins, 47 Mo. 
259.) 

II. The couft had the power to enter a judgment nunc pro 
tunc. The court has the inherent power to correct the mistakes 
and supply the defects of its clerk. (Wagn. Stat. 1034, § 6; 
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Balch e¢ al. v. Shaw, 7 Cush. 282; Hyde v. Curling e¢ a/., 10 
Mo. 859; State v. Clark, 18 Mo. 432; Glass v. Glass, 24 Ala, 
468 ; Allen e¢ a/. v. Bradford e¢ a/., 3 Ala. 281; Frink v. Frink, 
43 N. H. 508; DeKalb County v. Hixon et al., 44 Mo. 341; 
Gibson v. Chouteau’s Heirs, 45 Mo. 171; Chichester v. Cande, 
etc., 3 Cow. 39; Fay v. Wenzell, 8 Cush. 8315.) The sheriff’s 
amendment was properly made. (Webster v. Blount, 39 Mo. 
500 ; Scruggs v. Scruggs, 46 Mo. 272.) In the case, of Scruggs 
the return of sheriff was amended by him twenty years after the 
transaction occurred. 


Apams, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the plaintiff Groner 
against the defendant Smith, for lands in Polk county. The Cir- 
cuit Court gave judgment for defendant, and the plaintiff has 
appealed to this court. The petition and answer are in the usual 
form, the answer simply pleading the general issue. 

Upon the trial the plaintiff showed title in himself, derived 
under patents from the United States, and proved rents and 
profits, and rested. The defendant relied on a sheriff’s sale and 
deed to himself, under a judgment and execution in attachment 
against the plaintiff as a non-resident of the State, at the suit of 
one Harris. The writ of attachment was issued by the clerk of 
the court in vacation, on the 8th day of July, 1863, and on the 
same day was levied by the sheriff on the property in dispute as 
the property of the plaintiff; and the clerk, when he issued the 
attachment, made out on paper an order of publication against 
the plaintiff as a non-resident, which was published in the usual 
way. Instead of filing the original order of publication and 
sending out a copy for publication, the clerk sent out the origi- 
nal, which it seems was not returned to his office. At the return 
term of the writ of attachment, a judgment by default was ren- 
dered and made final, the suit being on promissory notes. But 
this judgment, although rendered, was not duly entered of record, 
but an informal entry was made, which, however, was sufficient to 
show that it was intended as a final judgment. In the year 1870 


the defendant, who was purchaser at the execution sale, applied 
21—voL. XLIXx. 
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to the court to have the informal judgment entered in full nune 
pro tunc, which was done. The defendant also had the sheriff 
amend his return on the execution by leave of the court, so as to 
show by such amended return the levy and failure to make sale 
at the first term of the court to which the execution was returna- 
ble, by reason of the court not being in session ; and that after 
advertising, etc., he sold at the next term, and the defendant 
became the purchaser. There was no dispute but that the amended 
return recited the facts as they existed. The sheriff’s deed, how- 
ever, did not recite the reason why the sale was not made at the 
return term of the execution, and this was relied on as fatal 
to the deed. The plaintiff also objected to the sheriff’s deed 
because, although in the testimonium he referred to its being 
sealed, yet the only seal or scrawl by way of seal was the word 
‘* seal”? in Roman letters included between brackets at the end of 
his name, thus: ‘‘[Seal.]” 

The plaintiff also offered to impeach the sheriff’s sale by show- 
ing that the defendant interfered with other bidders and prevented 
them from bidding, and he proved that the plaintiff, who was the 
defendant in the attachment suit, was within the Confederate lines 
from some time in 1861 to 1865; that he went to Texas in 1861, 
and was afraid to return home, as the war was raging and he 
could not do so with safety; that his wife and family had gone 
to Illinois at the time of the attachment. And plaintiff contends 
that his absence within the Confederate lines when the suit was 
brought, and during its pendency, rendered the whole proceeding 
void. 

The objection that the sheriff’s deed was not under seal is not 
tenable. This point has been settled by this court, and it is 
unnecessary to discuss it here. The word ‘‘seal” at the end of 
the name between brackets, and referred to and adopted in the 
testimonium, was a sufficient sealing. (See R. C. 1855, p. 852, 
§ 5; Underwood v. Dollins, 47 Mo. 259.) 

The omission in the sheriff’s deed to recite the reasons why 
the sale was not made at the first term of the court is not such 
an omission as to render the deed yoid. (See Stewart v. Sever- 
ance, 43 Mo. 322.) 
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It was improper in the clerk to send out the original order of 
publication. He should have retained the original as evidence in 
his office. But there is no dispute about the order being made 
and published, and this was a substantial compliance with the 
law. At all events, the plaintiff cannot take advantage of such 
an error in a collateral proceeding like this. 

All courts of record having common-law jurisdiction have the 
power to make entries nunc pro tunc, in furtherance of justice, of 
such fransactions as really took place, provided sufficient evidence 
appears of record to warrant the entries. In the case of Harris v. 
Groner, it sufficiently appears that a final judgment had been 
rendered on the notes at the return term, and yet that final judg 
ment had not been entered in form. Although the formal entry 
had not been made, it was nevertheless a real judgment on which 
the clerk might issue a special execution without waiting for the 
judgment to be entered in form nunc pro tunc. That being 
the case, the sheriff’s sale and deed were supported by a real 
judgment, and the nunc pro tunc entry was only intended to 
furnish proper evidence of this fact. 

Sheriffs are always permitted to amend their returns to corre- 
spond with the facts as they really existed; and the courts will 
compel them to do so in support of sales on execution, at the 
instance of the purchaser. There was nothing, therefore, improper 
in allowing the sheriff’s return to be amended in support of the 
execution sale. 

A sheriff, in conducting sales on special executions in attach- 
ment, must look to the general laws governing execution sales. 
There is nothing in the attachment law on this subject, and we 
cannot see the force of the objection that this execution had spent 
its force and was functus officio at the return term of the writ, 
when it appears that no court was held and no sale could take 
place at that time. Is there any reason why a special execution 
in attachment should not remain in force in like manner as gen- 
eral executions on general judgments in attachments, or in any 
other suits? We can see none, and therefore we think the ruling 
of the Circuit Court on this point was right. 

We pass the clerical misrecital in the sheriff’s deed of the time 
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when the execution was directed to him, as this is corrected by 
the other recitals and is of no consequence. 

The evidence offered to impeach the sheriff’s sale by showing ~ 
that the defendant interfered and prevented others from bidding 
"was not admissible in this kind of case. Where a stranger pur- 
chases lands at an execution sale, to impeach such sale there must 
be a direct proceeding by motion to set aside the sale, or, where 
& deed has been made, by an action in the nature of a bill in 
chancery. It cannot be done in an action of ejectment. (See 
Cooper v. Reynolds, 10 Wall. 808.) The same remark may be 
made in regard to the point raised and discussed with so much 
seal and ability by the counsel on both sides, as to the effect to 
be given to the order of publication against Groner, who, at the 
commencement of the suit, and during all the time it was pending, 
was within the military lines of the Confederate States. The 
question whether the amnesty granted by the President of the 
United States, which opened the Union lines for the return of 
rebels, could also open the rebel military lines so as to give 
efficacy to a publication of the notice against Groner, is too grave 
to be discussed by us when it does not arise upon the record. 
All that we could now say would be obtter dicta, and might 
hereafter embarrass the court if a proper case should arise for 
our adjudication. As there is nothing of the kind in the record 
of the case of Harris v. Groner, it cannot be considered collat- 
erally in this ejectment. We therefore pass it with the observa- 
tion that if Groner wishes to raise these issues he must do so by 
some direct proceeding in the attachment, and perhaps he may do 
so by motion in the nature of a writ of error coram nobis ; there 
being no statutory bar, as we now recollect, limiting the time 
when such motion may be made. (See Powell v. Gott, 18 Mo. 
458; Ez parte Toney, 11 Mo. 661.) 

Upon the whole record as it stands before us, this judgment 
must be affirmed. The other judges concur. 
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Samvet G. Wittrams, Respondent, v. S. M. Coreman ef al., 
Appellants. 


1. Attachment — Bond —Issue of in vacation — Estoppel.—A bond given 
under the third provision of section 48 of the attachment act (Wagn. Stat 
191), if approved by the judge in vacation, may not be good under the statute, 
but is nevertheless a valid common-law bond. And the maker of the bond, 
having by his own acts brought about the dissolution of the attachment 
and abandonment of the lien and the substitution of the bond, will not after- 
ward be permitted to deny its validity. 


Appeal from Phelps Circuit Court. 
G. T. White, and Bland & Bland, for appellants. 


The court had no power to dissolve the attachment in vacation ; 
consequently there was no damage to plaintiff Williams occasioned 
by giving of the bond. The attachment could be dissolved only 


on motion in term time. 


Ewing § Smith, for respondent. 


I. The defendants are estopped from questioning the validity 
of the bond in any particular. (Livingston v. Hammer, 7 Bosw., 
N. Y., 670; Price v. Kennedy, 16 La. Ann. 78; McMillan v. 
Dana, 18 Cal. 339; Inbusch v. Farwell, 1 Black, 566; Heyne- 
mann v. Eder, 17 Cal. 483; Cook v. Boyd, 16 B. Monr. 556.) 

II. The approval of the bond by the judge in vacation is good; 
yet if not, it could make no difference as to the liability of the 
defendants. (Jones v. The State, etc., 7 Mo. 81; Moore eé aé. 
v. The State, 9 Mo. 330; Barnes v. Webster, 16 Mo. 258.) 


Buss, Judge, delivered the opinion of the court. 


The plaintiff sued out a writ of attachment against defendant 
Coleman and levied upon real estate. In order to discharge it 
from the attachment lien, Coleman applied to the circuit judge 
in vacation to dissolve the attachment, and having given a bond 
under the third provision of section 48 of the attachment act 
(Wagn. Stat. 191), the judge ordered it to be dissolved. This 
suit is upon the bond thus given, and the chief defense is that the 
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proceedings were not according to the statute, and therefore the 
bond is void. 

It is true the statute does not contemplate an order of the 
judge in vacation, but rather of the court; but it does not hence 
follow that the obligation is void. Why is it not a good com- 
mon-law bond? In consideration of its execution, the attachment 
proceedings were changed to a mere common suit. A common 
_judgment was rendered, and the order for a special execution, to 
which the plaintiff would have been entitled, was not sought. It 
is not necessary to inquire whether or not he can now pursue the 
real estate attached. For the time he gave it up, whatever the 
legal effect of the dissolution and the common judgment, and 
surrendered the advantage of a special order to sell it, and this 
he did because of this bond. Its makers knew as well as he 
‘whether the dissolution was regular; and having pursuaded him 
to abandon the advantage of his levy in attachment, they should 
not be permitted now to say that the obligation thus given him 
as the only inducement to his action is nothing worth. It isa 
good common-law bond, and its obligors should pay it. (Barnes 
v. Webster, 16 Mo. 258.) But there was error in the proceed- 
ings that requires us to reverse the judgment. The answer was 
stricken out where it contained a denial of some of the allegations 
in the petition. Only that part of it should have been stricken 
out which set out the defense above spoken of. The judgment 
also is against both defendants, when Coleman was not served 
with process, nor did he appear. : 

Reversed and remanded. Judge Adams concurs. Judge 
Wagner absent. ' 


—_"* 
> 





Tue State or Missourr, Respondent, v. Napotzon Ort, 
Appellant. 


. Practice, civil — Instructions may be given by the court, when.—Where 
instructions, from their number and verbosity, have a tendency to confuse 
rather than enlighten and guide the jury, courts may properly refuse them 
altogether and substitute a few clear, precise and intelligent instructions of 
their own, covering the law of the case. 
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2. Practice, criminal — Indictment — Trial — Prisoner must be present.— 
Unless it appears from the record on appeal that a prisoner indicted for felony 
was present in court during the trial and at the rendition of the verdict, the 
cause will be reversed and a new trial granted. 


Appeal from Phelps Circuit Court. 
Ewing & Smith, with Seay § Pomeroy, for appellant. 


The record does not show that the defendant was present in 
court when the verdict of the jury was returned into court and 
recorded. This should appear affirmatively by the record. (Wagn. 
Stat. 1108, § 15 ; State v. Cross, 27 Mo. 832; State v. Matthews, 
20 Mo. 55.) The defendant was absent from the trial while it 
was going on, for six days, all the time. This was gross error. 
(Wagn. Stat. 1103, § 15; State v. Braumschweig, 86 Mo. 397; 
81 Mo. 149; 36 Mo. 393.) 


4. J. Baker, Attorney-General, for respondent. 
Waaner, Judge, delivered the opinion of the court. 


The defendant was convicted of murder in the second degree, 
and sentenced to the penitentiary for the term of thirty years. 
Upon the trial the evidence was very conflicting, and presents 
nothing which would authorize us to interfere with the verdict. 
In the matter of instructions the court doubtless aimed to be fair,. 
as it gave about twenty on each side, and rejected about the same 
number offered respectively by the prosecution and the defense. 
The instructions covered mainly the points in the case. But on 
account of their exceeding prolixity they were not as intelligible 
as they should have been. Where counsel insist upon offering 
such a multitude of verbose instructions, the obvious tendency of 
which is to confuse the jury rather than enlighten or guide them, 
it would conduce to the administration of justice for the courts to- 
refuse them altogether, and to give of their own motion.a few clear, 
precise and intelligent instructions covering the law in the case.. 

The record shows that the prisoner was present in court when. 
the jury was impaneled, and that he entered the plea of not 
guilty, From that time till the close of the trial, which occupied 
several days, there is no evidence that he was in court. at. any 
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time. Nor does it appear that he was present when the verdict 
was rendered. 

The statute is explicit that no person indicted for felony can 
be tried unless he is personally present during the trial (Wagn. 
Stat. 1103, § 15), and this court has frequently decided that it 
was necessary for the record to show that the, prisoner was in 
court during the trial and at the rendition of the verdict. (State 
v. Matthews, 20 Mo. 55; State v. Buckner, 25 Mo. 167; State 
v. Cross, 27 Mo. 832; State v. Braumschweig, 36 Mo. 397.) 
For this cause, then, the judgment must be reversed. 

After the conviction it was suggested that the prisoner was 
under the age of sixteen years, and it was moved that his punish- 
ment be commuted to one year’s imprisonment in the county jail, 
in accordance with the provisions of the statute. (Wagn. Stat. 
515, § 21; State v. Gavner, 80 Mo. 44.) Thereupon the court 
assigned a day to hear testimony in reference to his age. When 
the motion came up for hearing, the record of the marriage 
between the prisoner’s father and mother was introduced, which 
showed most clearly that he could not have been sixteen years of 
age if he was born in lawful wedlock. The mother testified that 
he was born about ten months after her marriage, and the father 
swore to the day, month and year of his birth, making his age 
less than sixteen years. In addition to this, persons who had 
known him from the time he was a little child testified that he 
was not sixteen. These witnesses were all unimpeached, the 
record could not be impeached ; and unless we are to assume his 
illegitimacy, it seems to me that the evidence was very clear and 
conclusive. Of course the law would indulge no such presump- 
tion, but would rather lean in favor of legitimacy. 

Against this evidence nothing was offered except the declara- 
tions of the prisoner on a former occasion, that he was over the 
age of sixteen. These declarations were of little weight against 
the proof produced on the other side, and the court, in overruling 
the motion for a commutation, certainly acted against the evi- 
dence. 

The judgment must be reversed and the cause remanded. The 
other judges concur. 
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Paciric MutuaL Insurance Company, Respondent, v. FREDE- 
RICK GusE, Appellant. 
sil o 


1. Fire insurance — Premium notes — Resolution of directors — Assessment — 
Proof of losses.—In a suit brought by a mutual fire insurance company for 
the amount of an assessment upon a premium note, proof of a resolution 
of plaintiff’s board of directors levying an assessment on premium notes to 
meet the indebtedness of the company, is insufficient to establish the liability 
of defendant, without further proof that the losses and expenses which author- 
ized the assessment had actually occurred. 


Appeal from Franklin Circuit Court. 


Henry Flanagan, with J. Halligan, for appellant. 


The court improperly admitted in evidence the copy of the reso- 
lution ordering an assessment. It was incompetent until after the 
plaintiff had offered proof to show that losses had been sustained 
for which an assessment was authorized to be made. The payment 
of the note was conditional, and not at the mere discretion of the 
directors. The resolution of itself was no evidence that the con- 
tingency had arrived upon which the defendant was liable to pay. 
(Gen. Stat. 1865, ch. 67, p. 358, § 20; American Ins. Co. v. 
Schmidt, 19 Iowa, 502; Thomas, etc., v. Whallon, 31 Barb. 
172; Herkimer Mutual Ins. Co. v. Fuller, 14 Barb. 873; Atlantic 
Ins. Co. v. Fitzpatrick, 2 Gray, Mass., 279.) 


J. R. Martin, for respondent. 


The statute seems to make the directors the sole judges of the 
necessity of an assessment, clothed with discretionary power by 
law. They are at all events selected by the policy-holders them- 
selves as the proper persons to exercise it, and are liable for its 
abuse. The members of the company are entitled by the statute 
(Gen. Stat. 1865, ch. 67, § 27) to an examination of the books, 
papers and general transactions of the company, upon application 
therefor to the secretary, and are in a situation at any time to 
protect their interests from abuse at the hands of their officers. 




















JEFFERSON CITY. 


Pacific Mutual Insurance Co. v. Guse. 











Waaner, Judge, delivered the opinion of the court. 


This was an action commenced before a justice of the peace to 
recover an assessment of $17.50 made by the plaintiff against the 
defendant, on a premium note for $70. The note specified that 
it was given for a policy issued by the insurance company, and 
was to be paid in such portions and at such times as the directors 
of the said company might, agreeably to the general incorporation 
laws of the State and the by-laws of the company, require. 

Before the justice of the peace defendant obtained judgment, 
but on appeal to the Circuit Court, judgnurent was had for the 
plaintiff. 

The only question of any importance in the case is the ruling 
of the court in admitting evidence. The plaintiff offered in 
evidence and the court admitted a copy of a resolution passed 
by the board of directors, by which an assessment of 25 per cent. 
was levied on all premium notes held by the company, to discharge 
the indebtedness of the company up to a certain date. The reso- 
lution was duly certified to by the president and secretary of the 
company, with the seal of the company affixed. 

The defendant objected to the admission of the resolution as 
evidence, on the ground that the plaintiff had not proved any loss 
sustained for which an assessment ought to be made, and on the 
further ground that a copy of the resolution was no evidence of 
any acts of the plaintiff; that the original ought to be produced 
or its absence accounted for. So far as the second point raised 
in the objection goes, the law settles it against the position taken 
by counsel. The statute in relation to evidence provides that 
copies of all records and papers on file in the office of any com- 
pany incorporated under the general or special laws of this State, 
when certified by the secretary or president and authenticated 
by the seal of said company, shall be received as prima facie 
evidence in all courts of this State, in the same manner and with 
like effect as the original. (Wagn. Stat. 592, § 18.) 

But the first objection raised presents a question of more diffi- 
culty. The case comes under the provisions of the law relating 
to.fire insurance companies as contained in the General Statutes 
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of 1865, pp. 8357-9. Section 16 provides for persons becoming 
members of the company, regulates the manner of taking pre- 
mium notes, specifies the amount to be paid down, and then says 
that the remainder of the notes ‘‘ shall be made payable, in part 
or in whole, at any time when the directors shall deem the same 
requisite for the payment of losses or other expenses or pur- 
chases.”” Section 20 empowers the board of directors of every 
mutual insurance company, in order to settle the losses sustained 
by fire and the expenses of the company, to make an assessment 
or assessments, at convenient times, wherein they shall determine 
the sums to be paid by the several members of the company ; and 
section 26 gives the board of directors power to make an assess- 
ment or assessments ,as often as they deem it necessary to meet 
the liabilities of the company, and provides that the assessments 
shall be made payable within thirty days, and that they may also 
include the necessary incidental expenses. 

These statutory provisions are essentially the same as exist in 
several of the States of this Union, and while they have never 
come up for construction heretofore in the Supreme Court of this 
State, they have often been passed upon by the courts of other 
States, and the adjudications are harmonious and uniform. 

In Thomas v. Whallon, 31 Barb. 172, the charter of the com- 
pany provided that the notes taken by it for premiums should be 
paid in whole or in part and at such times, as the directors should 
deem requisite for the payment of lgsses, and such incidental ex- 
penses as should be necessary for transacting the business of the 
company. By an amendment of the insurance law which applied 
to the company, it was provided that the directors should, after 
receiving notice of any loss or damage by fire sustained by any 
member, and ascertaining the same, * * * settle and determ- 
ine the sums to be paid by the several members thereof as their 
respective portions, and that the same should be paid thirty days 
next after notice. And the-court held that upon a proper con- 
struction of the foregoing provisions, the directors of the company 
had no arbitrary discretion in making assessments, but that it 
devolved upon it to aver and prove that the contingency had hap- 
pened upon which the defendant’s liability had become absolute. 
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So in American Insurance Co. v. Schmidt, 19 Iowa, 502, where 
the defendant made his note to plaintiff, by which he agreed to 
pay, for value received, the sum claimed in a certain policy of 
insurance, ‘‘in such portions and at such time or times as the 
directors of said company may, agreeably to their charter and 
by-laws, require,” it was held that the company could not recover 
on the notes for an assessment made thereon without alleging 
and proving that losses and expenses had actually occurred. 

And to the same effect are all the cases that we have found in 
construing like statutes. (Bangs v. Gray, 2 Kern. 477; Her- 
kimer County Mutual Ins. Co. v. Fuller, 14 Barb. 373; Jn re 
Bangs, 15 Barb. 264; Atlantic Ins. Co. v. Fitzpatrick, 2 
Gray, 279; Long Point Ins. Co. v. Houghton, 6 Gray, 17; 
Savage v. Medbury, 19 N. Y. 32; Bangs v. Duckinfield, 18 
N. Y. 592.) 

The liability of the defendant is not an absolute liability to pay 
the whole amount of premium or deposit note, but it is condi- 
tional, depending upon the contingency of the happening of losses 
to which he shall be liable to contribute, and which has been 
ascertained by the directors, and the necessity of the payment of 
the whole or part of the note to satisfy the claim. The promise 
of the defendant is to pay upon certain conditions, and the exist- 
ence of those conditions must be shown by the party seeking to 
enforce the contract. (Stow v. Wadley, 8 Johns. 124; Ferris 
v. Purdy, 10 Johns. 859.) Nor was the defendant liable at the 
mere discretion of the directors. There must have been actual 
losses or expenses before defendant was liable, as it was for 
these alone that he was liable, according to the very terms of 
his contract. | 

Does the mere passage of a resolution show a right to recover, 
or should there not be other proof that the payment of the assess- 
ment was necessary to meet losses and expenses? To require 
further proof of the plaintiff is imposing no impossible or unrea- 
sonable burden. The proof of the facts on which defendant’s 
liability rests is in the possession of the plaintiff and is easily 
made. But the other rule would cast the burden of showing 
negatively that there had been no such losses and expenses ag 
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rendered the assessment necessary. And this would involve an 
examination of the records and papers under the control of the 
opposite party. There is no arbitrary discretion to make assess- 
ments by the directors, and they do not act judicially, and their 
action is not a proceeding im rem which binds all directly or 
indirectly affected. This conclusion would seem to follow from 
the nature of the contract between the parties. Assessments can 
not be made on these premium notes unless the necessity therefor 
properly and legally arises. The protection of the party condi- 
tionally bound demands that the other party should show the 
necessity, not by a mere resolution or declaration, but by proof 
that payment was legally required. The proof is easily made, 
and protects alike the interests of all. To hold otherwise would 
be to place those who have given their premium notes wholly in 
the power and at the caprice of the board of directors. 

The judgment should be reversed and the cause remanded. The 
other judges concur. 





Witu1am D. Suumate, Appellant, v. P. P. Reavis, Respondent. 


1. Deed—Record.—A deed is not inadmissible in evidence because unrecorded. 

2. Deed, sheriff's — Relates back to sale, when.— A sheriff’s deed will relate 
back to the date of the execution sale, as to parties having actual notice of the 
sale, and takes effect from that date. And in such case notice of the sale is 
virtually notice of the deed. 

8. Land and land titles — Possession — Notice. — Possession, although not 
actual notice of title, is‘evidence of such notice to be submitted to the jury. 


Appeal from Johnson Court of Common Pleas. 


Elliot & Blodgett, for appellant. 


I. Under section 57, chapter 55, Wagner’s Statutes, 612, the 
sheriff’s deed offered in evidence was not admissible, not having 
been recorded. The statute, in declaring that after record the 
deed may be put in evidence, holds by implication that without 
record it is not admissible. (3 Brevard, 8. C., 306; 5 Texas, 
418 ; Bradley v. Holloway, 28 Mo. 155; 86 Mo. 28; zd. 619.) 
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IL. As to the question of notice. it cannot be contended that 
either the plaintiff (Shumate) or Blodgett, his grantor, had actual 
notice of a prior deed to defendant (Reavis) when he admits 
that he had no deed until after Blodgett had bought and sold 
again to Shumate, and Shumate had brought this action for pos- 
session. Certainly no one could have notice of a deed to Reavis, 
when Reavis had no deed. There is no evidence that Blodgett 
had knowledge of defendant’s possession at date of his purchase, 
nor that defendant was in possession when Blodgett sold to 
plaintiff. 

The law, as applied to this case, undoubtedly is that under our 
statute mere possession is of itself no notice, actual or construc- 
tive. (21 Mo. 221-5, and cases cited; 11 Mo. 785; 5 Mo. 
887.) In Vaughn v. Tracy, 22 Mo. 417, the court reversed the 
judgment on the ground that, as a matter of law, possession was 
not actual notice within the meaning of the recording act. 

Ill. The record shows that defendant Reavis had no deed until 
after the commencement of this suit, and hence no title vested 
in him until that time, the rule being that no title vests in 
a purchaser until a delivery of the deed. And notwithstanding 
the deed may, when delivered, relate back and vest a pur- 
chaser with title from the date of the judgment, yet he takes it 
subject to all the rights of an intermediate purchaser without 
notice; and, as in this case, if the defendant suffers, he suffers 
through his own neglect. If he chose to neglect his own duty, 
and failed to receive his deed and place it upon record, the fault 
is his, and no one is responsible but himself. So far as the cer- 
tificate of purchase which the defendant held from the sheriff is 
concerned, it was a mere private memorandum between the defend- 
ant and the sheriff, and the plaintiff having no knowledge of its 
existence prior to the day of trial, it can cut no figure in this case. 


Crittenden § Cockrell, for respondent. 


I. In addition to other circumstances, the open, notorious and 
visible occupation of the land by the defendant in error as owner, 
from the date of his purchase, was sufficient notice to the grantor 
to put him on inquiry. (8 N. H. 269; 22 Pick. 540; 38 Washb. 
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Real Prop. 283-4; 10 Cal. 181; 12 Cal. 363; 22 Ill. 610; 29 
Ga. 121; 21 How. 493; 6 Wall. 91; 6 Wend. 213; 4 N. H. 
262 ; 2 Mass. 508; 15 Ohio St. 168; 31 Cal. 184; 22 Ind. 434; 
15 Mich. 112; 14 Wis. 468 ; 50 Me. 161; 3 Conn. 146; 4 Cow. 
722-3 ; Merrithew v. Andrews, 44 Barb. 200; 1 Sto. Eq. Jur., 
§ 406; 21 Mo. 323; 8 Metc. 405; 25 Mo. 318; Speck v. Rig- 
gin, 20 Mo. 405; Maupin v. Emmons, 47 Mo. 304; 1 Sto. Eq., 
§ 400, note 4; 1 Texas, 8326; 14 Ark. 69; 8 Paige, 182; 2 U.S. 
Eq. Dig. 662, § 249; 2 Hare, 173; 2 Sugd. 445.) 

II. The failure to record the deed does not render it inadmis+ 
sible. The failure of the clerk to enter the acknowledgment of 
the deed on the records will not invalidate or affect. How can it 
be claimed that the failure of record shall work greater harm? 
The admissibility of such deed as evidence is based upon the 
acknowledgment and the indorsement of the certificates, acts of 
the officers of court having jurisdiction over the same, not on the 
recording of the deed—an act of another and different officer. 
The acts of the former make the deed, that of the other does not 
add to its force. 


ApaMs, Judge, delivered the opinion of the court. 


This was an action of ejectment. The case was submitted to 
the court and judgment given for defendant. Both parties claim 
under Benjamin B. Wyatt. The plaintiff, to maintain his case, 
produced a sheriff’s deed to W. H. Blodgett, under an execution 
from the Johnson Circuit Court, dated and levied on the 5th of 
March, 1868, and a sale on the 14th of April, 1868, and being 
filed for record January 1, 1869. Plaintiff introduced a deed 
from Blodgett to himself, of November 16, 1869, and filed for 
record November 19, 1869, and proved rents and profits, and 
rested. 

The defendant relied on a sheriff’s deed to himself, under an 
execution on a judgment of April 18, 1866, reciting sale of prop- 
erty on April 19, 1867. This deed was regularly acknowledged 
but not recorded, and plaintiff objected to it as evidence because 
it had not been recorded and because he had no notice of its 
execution, which objections were overruled. 
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It was then admitted by the plaintiff that the defendant was in 
possession of and cultivating the land in dispute when Blodgett 
bought it under execution. It was also admitted that defendant 
held a certificate of his purchase from the sheriff, but that no deed 
was made to him by the sheriff up to the time, and not until after 
the plaintiff brought this action. 

The case was submitted to the court sitting as a jury, and no 
declarations of law were asked by either party. The court found 
for defendant, and a motion for a new trial was made and over- 
ruled. The sheriff’s deed to the defendant was duly acknowledged 
in open court but not recorded. It is urged by the plaintiff that 
the defendant’s sheriff’s deed was not admissible as evidence 
because it had not been recorded. This objection is not tenable. 
The only object in recording the deed is to impart notice to sub- 
sequent purchasers or mortgagees, etc. The second objection to 
this deed is that the plaintiff had no notice of such a deed when 
he made his purchase, and that, as this deed was not actually made 
until some time after that of the plaintiff, it was impossible that 
he could have had notice of that which had no existence. This 
is a very ingenious argument, but it is not the law as applicable 
to this case. 

The main question is one of notice—that is, whether the 
plaintiff had actual notice of the purchase by the defendant at 
execution sale. If he had such notice and his grantor Blodgett 
also had such notice, then the sheriff’s deed, as to them, related 
back to the time of sale and took effect from that time; and 
therefore notice of the sale was to all intents and purposes notice 
of the deed, as the deed only completed the purchase and vested 
the title in the defendant from that time. 

This question of notice was only for the court sitting as a jury 
_ to pass upon. The plaintiff’s admission, that the defendant was 
in possession when Blodgett bought, amounts to an admission that 
he knew of such possession. Possession, though not actual notice, 
is evidence of such notice to be submitted to the jury. This is 
the settled law of this State. (See Vaughn v. Tracy, 22 Mo. 
417; 25 Mo. 818; Maupin v. Emmons e¢ a/., 47 Mo. 304.) 

Let the judgment be affirmed. Judge Bliss concurs. Judge- 
Wagner absent. 
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Strain, Respondent, v. Murpuy, Appellant. 


1. Evidence, secondary — Contents of deed.— Before being permitted to intro- 
duce the record copy of a deed, the person so desiring must account for the 
non-production of the original by showing that it is not within his power. This 
will be sufficiently established by proving that the custodian of the deed has- 
made diligent search for it and cannot find it. 

2. Judgment — Sheriff’s deed — Sale—Revival of judgment—Ezecution, issue 

of.—An execution may be issued upon a judgment, the record of which-had: 
been mutilated or destroyed, without waiting to have it re-entered as poor 
by the act of 1864 (Sess. Acts 1863-4, pp. 44-5). 

8. Sheriff's deed — Title— Execution of deed.—A sheriff’s sale, although 
manifested by a writing signed by the sheriff, does not pass-the title of the 
debtor. To do this a deed must be executed by the sheriff. 

4. Sheriff’s deed—Relates back—Intervening rights of strangers.—A: sheriff’s 
deed, as to the debtor and his privies, relates back to the time of the sale, but 
not so as to cut out the intervening rights of strangers. 

6. Ejectment — Trespasser.— In an action of ejectment, a mere trespasser can 
not raise the question of notice as between other parties. 

6. Sheriff’s deed — Recital — What particularity required.—A:sheriff’s deed is 
not bad because its recitals omit the day of the month when the sale was made, 
where they show that the sale was made during the term of court.and.while 
the court was actually in session. 


Appeal from Dade Circuit Court. 


Sherwood, Young § Bray, for appellant, cited in argu-- 
ment Faust v. Echols ef al., 4 Coldw. 397; Fleece v. Gordu, 
1 Dav. 306 ; McClain v. Winchester, 17 Mo. 49. 


Parkinson & Bicknell, and Hardin § Buller, for re- 
spondent. 


I. The statute of 1864, to supply lost records, was a repeal of 
all common-law remedies upon lost judgments. It gives new 
and substantial remedies to the creditor. The statute does not 
afford merely a cumulative remedy. Such an interpretation 
overthrows the reason of its enactment. It was intended to 
provide record evidence and leave nothing at the mercy of parol. 
testimony. (Sedgw. Const. & Stat. Law, 118, 823; 5 Abb., 
N. Y., Dig. 94; Sess. Acts 1863-4, p. 45, §§ 3, 4; Dash v. 
Van Kleek, 7 Johns. 477 e¢ seg.; Brown v. King, 39 Mo. 880 ; 
22—voL. XLIx. 
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Broom’s Leg. Max. 113; Humphrey v. Lundy, 37 Mo. 320; 
Besshears v. Rowe, 46 Mo. 501.) 

II. No one would buy land ‘at sheriff’s sale if, upon exam- 
ination of the records of the court from which the execution 
emanated, he could find no judgment whatever. There could 
manifestly be no fair sale under such circumstances. But no 
injury could result to the creditor by requiring him to restore his 
judgment under the statute before issuing execution, for his 
restored judgment would take its lien from the date of the origi- 
nal judgment. (See Gen. Stat. 1865, ch. 33, p. 184, § 15, 
which is similar to the Session Acts of 1863-4, supra.) 








ADAMS, Judge, delivered the opinion of the court. 


This was an action of ejectment brought by the respondent 
against the appellant for several town lots in the town of Green- 
field in Dade county. The petition and answer were in the usual © 
form. The case was submitted to the court, and the finding and 
judgment were in favor of the respondent for the recovery of the 


possession of the lots, and damages and costs. 

Both parties looked to one W. W. Holland as the common 
source of title. The appellant, however, did not connect himself 
or offer to connect himself with this title; his object being merely 
to show an outstanding title derived from the same source as that 
of the respondent. That being the case, we must take it for 
granted that Holland’s title was good. To maintain the issue on 
his part the respondent produced the record of a conveyance to 
himself from said W. W. Holland and wife, with certificate of 
acknowledgment and the clerk’s entry of filing for record, all of 
date January 27, 1868, having first proved that the original 
could not be found after search by the parties with whom the 
same had been deposited. 

This record of the deed was read against the objections of the 
appellant, who saved his exceptions. Respondent then introduced 
and read in evidence a deed from Pharaoh Cook and wife to said 
Holland, of date September 30, 1865, and the record of a deed 
from Holland and wife to Pharaoh Cook, of date September 5, 
1868. This record was introduced against the objections of the 
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appellant, after a foundation had been laid by testimony to show 
that the original was not in the power of the respondent. The 
respondent then introduced Holland as a witness, who testified 
that he took possession of part of the lots in 1852, and the 
remainder in 1854, and continued to reside there, claiming the 
property as his own, till 1865; and the respondent then proved 
the value of the rents and profits, and rested. The appellant, to 
maintain the issue on his part, relied on a sheriff’s deed executed 
by S. E. Shaw, former sheriff of Dade county, for the premises in 
dispute, to Rankin, Garrett & Montgomery, of date October 22, 
1869, being after the commencement of this suit. The recitals 
of this deed show that it was founded on a judgment in favor of 
said Rankin, Garrett & Montgomery, of date of November 12, 
1862, recorded in Dade Circuit Court against said Holland and 
one J. M. Montgomery for $1,174.40, and execution thereon of 
date July 15, 1865, and sale October 27, 1865. He then intro- 
duced a deed in fee with full covenants, etc., from said Rankin, 
Garrett & Montgqmery to Mary J. Murphy for said premises, of 
date January 18, 1868; and for the purpose only of showing 
notice of an outstanding title, offered to introduce a sheriff ’s deed 
from the same sheriff on same judgment execution and sale, dated 
November +, 1865, which did not contain the recital of the exact 
day of the month when the sale took place; but in every other 
respect the recitals seem to be the same as the deed of 1869. 
The court excluded this deed as being inadmissible for the pur- 
poses offered, and the appellant excepted; and the appellant then 
introduced J. D. Montgomery to prove that he entered into pos- 
session after his purchase in 1865, and here closed his evidence. 

The respondent, as rebutting evidence, read the record of a 
judgment of revival of the first-named judgment in favor of 
Rankin, Montgomery & Garrett, against Holland, which was 
rendered under the statute of 1864, at the November term, 1865, 
of the Dade Circuit Court, reciting that no execution had been 
issued on the first judgment. And then he introduced evidence 
to the effect that in 1863 the clerk left the record-book at a brick 
house ; and when he returned and recovered the book he found 
that about fifty-seven pages had been cut out, and that the record 
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was now in about the same condition as he found it. On inspec- 
tion of the record-book there were no entries therein of any court 
being held in 1862. 

The appellant then offered to read what purported to have been 
the execution under which the levy and sale were made in Octo- 
ber, 1865, as recited in the sheriff’s deed, which was under the 
hand and private seal of the clerk, reciting that there was no 
official seal. The court excluded this execution, and the appellant 
excepted. ‘ 

The evidence being closed on both sides, the respondent asked 
two declarations of law and the appellant twenty-six; those of 
the respondent were given and the appellant’s refused. 

In regard to the admissibility of secondary evidence of deeds, 
etc., the rule is that the party must first account for the non- 
production of the originals by showing that they are not within, 
his power. This was sufficiently established in this case by prov- 
ing that the custodians of these deeds had made diligent search 
for them and could not find them. We see no reasons for disturb- 
ing the rulings of the Circuit Court on this subject. 

But the main question in this record is the effect to be given to 
the sheriff’s deed of 1869, which was relied on by the appellant 
as showing an outstanding title. The question as to whether the 
clerk had the right, on the application of the plaintiffs in the 
original judgment, to issue an execution after the destruction of 
the record-book, or that part of it containing the record of the 
judgment, may be passed with the remark that we have no hesi- 
tancy in saying that the judgment debt was not destroyed not- 
withstanding the destruction of that part of the book containing 
such judgment. The mutilation of the record-book left the judg- 
ment in full force, and the plaintiffs in the judgment had the 
right to have an execution without waiting to revive it under the 
law of 1864. 

But the sheriff’s deed of 1869 was not made till after Holland 
had sold the lots and bought them back, and sold them again to 
the respondent. Now the question is, can this sheriff’s deed, by 
relation to the time of sale, overrule these several transfers ? 

It is well settled that a sheriff’s sale, of itself, although it may 
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be manifested by a writing signed by the sheriff, does not pass the 
title of the debtor. To do this a deed must be executed by the 
sheriff. This is clearly the case in this State, as the statute law 
requires a deed to be made containing certain recitals ; and until 
this deed is made no title passes. When the deed is made it 
relates back to the time of the sale, as to the debtor and his 
privies. But this is a mere fiction of law which is not allowed to 
operate so as to cut out the intervening rights of strangers. So 
in this case the sheriff’s deed of 1869 could not destroy the rights 
of the respondent, who was a stranger to the debtor and had 
acquired the property by purchase before this deed was made. 
See Alexander & Betts v. Merry, 9 Mo. 510, and the authorities 
there cited, where this subject is discussed with ability by Judge 
Scott, and the principles here laid down are fully sustained by the 
court in that case. 

The first sheriff’s deed, which was made in 1865, on a levy of 
the execution before the expiration of the judgment lien, was 
offered alone for the purpose of showing that the respondent had 
notice of this execution sale at the time he purchased. This ques- 
tion of notice was not in this case at all. The appellant did not 
connect himself in any manner with the title derived from Hol- 
land. So far as the record shows, he was a mere trespasser, and 
" was only attempting to show an outstanding title. 

We can only pass upon such matters as were passed on by the 
Circuit Court, and the only point passed on in regard to this deed 
was that it could not be admitted as evidence to show notice. In 
this we think the Circuit Court committed no error. We give no 
opinion as to the validity of the sheriff’s deed of 1865. Iam 
inclined to think that the omission in its recitals of the day of the 
month when the sale was made did not destroy its validity. The 
recitals show that the sale was made during the October term, 
1865, of the Dade Circuit Court, and while the court was in 
session, and upon a notice of the time and place of sale, etc. I 
think this deed in its recitals substantially complied with the stat- 
ute, and I make these remarks without intending to repudiate the 
doctrines laid down by this court in the case of Tanner v. Stein, 
18 Mo. 580. (See Stewart v. Severance e/ a/., 48 Mo. 822.) 
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As before remarked, this deed was not offered except for the 
single purpose of showing notice of this sale to the respondent, 
and it was properly excluded. 

We do not intend by our decision in this case to compromise in 
any manner the rights of Mary J. Murphy. If she sées fit to 
assert her rights hereafter, it will then be time enough to pro- 
nounce upon them. 

As this case must be disposed of on the views here set forth, it 
is unnecessary to pass upon the numerous declarations of law 
asked at the trial, or upon the question of the admissibility of the 
execution which was issued on the original judgment. Upon the 
whole record we think the judgment was for the right party. Let 
it be affirmed. The other judges concur. 





Tue Strate or Missourt ex re/. Peter Meyers, Respondent, 
v. CLinTon E. Spencer, SHERIFF AND ez-officio COLLECTOR OF 
Jasper County, Appellant. 


1. Revenue — County Collector — County tax, payment of — License — Con- 
struction of statute — Mandamu3.—Under the act of 1868, concerning county 
revenue (Wagn. Stat. 1196, 376), and the act concerning brokers (Wagn. 
Stat. 249, 23 6,7), taken together, a county collector may levy a tax, not exceed- 
ing by one hundred per cent. the State tax, upon the license of a broker; and 
mandamus will not lie to compel the delivery of the license until such county 
tax is paid. 


Appeal from Jasper Court of Common Pleas. 


Montague & Thomas, and H. H. Harding, for respondent. 
R. F. Wingate, for appellant. 


Apams, Judge, delivered the opinion of the court. 


The plaintiff, who was a money-broker, as such applied to the 
defendant, being the collector of Jasper county, for a license to 
act as broker. When he made the application he delivered to the 
defendant a statement in writing, verified by oath, showing the 
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amount of business expected to be done and the capital to be 
employed, such capital being $5,000, on which the State tax for 
the license was $50, which he tendered to the collector. But the 
collector refused to deliver the license unless the plaintiff would 
also pay $100 more as the county tax on such license. 

The plaintiff applied for a mandamus to compel the defendant 
to issue the license. The defendant’s return thereto sets up as a 
justification that the County Court of Jasper county had levied a 
- tax on brokers’ licenses of two hundred per centum, and exhibits 
with his return a transcript of the record of the County Court 
showing this levy, and avers that the plaintiff refused to pay the 
tax so levied by the County Court, and he therefore declined to 
deliver the license. This return was not pleaded to or traversed 
by the plaintiff, and the court adjudged the return insufficient and 
made the mandamus absolute. 

By the act of 1868 (Sess. Acts 1868, p. 142; Wagn. Stat. 
1196, § 76), the County Courts are empowered to levy ‘‘ such 
sums as may be annually necessary to defray the expenses of 
their respective counties by a tax on all property and licenses 
made taxable by law for State purposes, except what is excepted 
by this act; but such tax shall in no case exceed the State revenue 
tax on the same subjects of taxation more than one hundred per 
centum for the same time.” 

Section 6 of the law concerning brokers (see Wagn. Stat. 249) 
requires the county clerk to issue as many blank licenses under 
the seal of the court as the court may direct. And by section 7 
the clerk is required to deliver to the collector of his county all 
licenses so issued, and charge him with them in a book to be kept 
for that purpose, and the collector is required to settle with the 
County Court, and account for and pay over the tax on such 
licenses in the manner provided by Jaw. In the construction of 
these various statutes they must all be taken together. 

The levy made by the Jasper County Court did not exceed 
the State tax more than one hundred per centum, the State tax 
being $50 and the county tax $100. There can be no. doubt about 
the duty of the collector to collect the county levy. The simple 
question is, when must he do this? 
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It seems to me from the reading of these statutes that the 
proper time is before he delivers the license to the broker. The 
license is in the hands of the collector, encumbered with the levy 
made by the County Court. Can he with propriety deliver the 
license to the broker without requiring the county levy to be paid? 
It strikes me that this is the proper time to collect the tax, and 
that the collector has no power to deliver the license without first 
receiving the county tax, and if he should do so he would render 
himself responsible for the amount. 

Under this view the judgment must be reversed and the cause 
remanded. Judge Bliss concurs. Judge Wagner absent. 


[ END OF JANUARY TERM. ] 











